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Lecture 1 - introduction
Apart from studying the judgments listed below you should also consult the textbook on the meaning of the following terms/phrases: economic integration, common/internal mark, wholly internal situation, discrimination, mutual recognition, proportionality test.

Case 175/78 R. v. Saunders

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61978J0175:EN:HTML
Keywords

FREEDOM OF MOVEMENT FOR WORKERS - RESTRICTIONS IN PURSUANCE OF PENAL LEGISLATION - SITUATIONS DOMESTIC TO A MEMBER STATE - COMMUNITY LAW – NOT APPLICABLE

( EEC TREATY , ART . 48 )

Summary

THE APPLICATION BY AN AUTHORITY OR COURT OF A MEMBER STATE TO A WORKER WHO IS A NATIONAL OF THAT SAME STATE OF MEASURES WHICH DEPRIVE OR RESTRICT THE FREEDOM OF MOVEMENT OF THE PERSON CONCERNED WITHIN THE TERRITORY OF THAT STATE AS A PENAL MEASURE PROVIDED FOR BY NATIONAL LAW BY REASON OF ACTS COMMITTED WITHIN THE TERRITORY OF THAT STATE IS A WHOLLY DOMESTIC SITUATION WHICH FALLS OUTSIDE THE SCOPE OF THE RULES CONTAINED IN THE EEC TREATY ON FREEDOM OF MOVEMENT FOR WORKERS .
Case C-108/98 Ri-SAN

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61998J0108:EN:HTML
Keywords

Freedom of movement for persons - Freedom of establishment - Freedom to provide services - Derogations - Situations purely internal to a Member State - Derogation not possible

(EC Treaty, Arts 55 and 66 (now Arts 45 EC and 55 EC))

Summary

$$The possibility - provided for in Article 55 of the Treaty (now Article 45 EC), read together, where appropriate, with Article 66 thereof (now Article 55 EC) - of derogating from the Treaty provisions concerning freedom of establishment and freedom to provide services does not arise in a situation in which all the facts are confined to within a single Member State and which does not therefore have any connecting link with one of the situations envisaged by Community law in the area of freedom of movement for persons or freedom to provide services.
Case C-379/92 Peralta

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61992J0379:EN:HTML
Keywords

1. Preliminary rulings ° Jurisdiction of the Court ° Limits ° International agreement not binding on the Community ° Excluded

2. Freedom to provide services ° Community rules ° Whether a trader from a Member State may rely on them against that State by reason of his activity of providing services to another Member State

(EEC Treaty, Art. 59; Council Regulation No 4055/86, Art. 1(1))

3. Freedom to provide services ° Principle of non-discrimination ° Scope ° Restrictions ° Concept ° Disadvantages ensuing for a provider of services from being subjected to particularly constraining requirements in force in his place of establishment ° Permissible

(EEC Treaty, Art. 59; Council Regulation No 4055/86, Art. 9)

4. Transport ° Maritime transport ° Free movement of goods ° Workers ° Freedom of establishment ° Freedom to provide services ° Environment ° National legislation prohibiting in State waters all vessels and on the high seas only vessels flying the national flag from discharging harmful chemical substances and penalizing infringements by masters of vessels who are nationals of the enacting State by suspending their professional qualification ° Permissible

(EEC Treaty, Arts 3(f), 7, 30, 48, 52, 59, 62, 84 and 130r; Council Regulation No 4055/86)

Summary

1. The Court may not rule on the question whether legislation of a Member State is compatible with an international agreement, such as the International Convention for the Prevention of Pollution from Ships, called "the Marpol Convention", if the Community is not party to that agreement and it does not appear that the Community has assumed, under the Treaty, the powers previously exercised by the Member States in the field to which the agreement applies or that its provisions have the effect of binding the Community.

2. Since Article 59 of the Treaty must apply in all cases in which a provider of services offers services on the territory of a Member State other than that in which he is established and Article 1(1) of Regulation No 4055/86 lays down that freedom to provide maritime transport services between Member States and between Member States and third countries is to apply in respect of nationals of Member States who are established in a Member State other than that of the person for whom the services are intended, a maritime carrier who carries goods to other Member States may rely, as against the Member State in which he is established and whose flag his vessels fly, on an infringement of the freedom to provide maritime transport services recognized by Community law.

However, as regards the complaints he may assert against it, his situation is different from that of a carrier established in another Member State who, when providing services, must therefore satisfy simultaneously the requirements imposed by two Member States, that whose flag his vessels fly and that in which he intends temporarily to exercise his activity.

3. Since the difference in treatment applied by a body of national legislation between national maritime carriers and those from other Member States is due to the fact that the jurisdiction which may be exercised over the first, by virtue of the law of the flag, is not the same as that which may be exercised over the second, which is limited to that which may be exercised by a State in the waters over which it has jurisdiction, no discrimination prohibited by Article 9 of Regulation No 4055/86, applying the principle of freedom to provide services to maritime transport between Member States and between Member States and third countries, exists. At all events, the application of a body of national legislation cannot be regarded as contrary to the principle of non-discrimination solely because other Member States apply less strict provisions.

Moreover, where national legislation does not make a distinction between vessels according to whether they carry goods internally or to other Member States, does not make any distinction regarding services for exported products and for products marketed nationally and does not afford any particular advantages to the domestic market, to national transport operations or to national products, that legislation cannot be regarded as restricting freedom to provide services to other Member States, which is prohibited by the aforesaid regulation.

The indirect advantages which carriers from other Member States may derive from the fact that they are subject to less strict requirements are merely the consequence of the absence of harmonization of national laws to which the various providers of services in the various Member States in which they are established are subject.

4. Articles 3(f), 7, 30, 48, 52, 59, 62, 84 and 130r of the Treaty and Regulation No 4055/86, applying the principle of freedom to provide services to maritime transport between Member States and between Member States and third countries, do not preclude the legislation of a Member State from prohibiting all vessels, regardless of the flag which they fly, from discharging harmful chemical substances into its territorial waters and its internal waters, or from imposing the same prohibition on the high seas only on vessels flying the national flag, or, finally, in the event of infringement, from penalizing masters of vessels who are nationals of that State by suspending their professional qualification.
Case C-448/98 Guimont

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61998J0448:EN:HTML
Keywords

Free movement of goods Quantitative restrictions Measures having equivalent effect National rule prohibiting the marketing of a cheese without rind under the designation Emmenthal Application to products imported from another Member State Not permissible Justification None

(EC Treaty, Art. 30 (now, after amendment, Art. 28 EC))

Summary

$$Article 30 of the Treaty (now, after amendment, Article 28 EC) precludes a Member State from applying to products imported from another Member State, where they are lawfully produced and marketed, a national rule prohibiting the marketing of a cheese without rind under the designation Emmenthal in that Member State.

In so far as it is applied to imported products, such legislation is likely to make their marketing more difficult and thus impede trade between Member States. It is true that Member States may, for the purpose of ensuring fair trading and the protection of consumers, require the persons concerned to alter the description of a foodstuff where a product offered for sale under a particular name is so different, in terms of its composition or production, from the products generally understood as falling within that description within the Community that it cannot be regarded as falling within the same category. However, where the difference is of minor importance, appropriate labelling should be sufficient to provide the purchaser or consumer with the necessary information. Even if the difference in the maturing method between Emmenthal with rind and Emmenthal without rind were capable of constituting a factor likely to mislead consumers, it would be sufficient, whilst maintaining the designation Emmenthal, for that designation to be accompanied by appropriate information concerning that difference. In those circumstances, the absence of rind cannot be regarded as a characteristic justifying refusal of the use of the Emmenthal designation.

( see paras 25-26, 30-31, 33-35 and operative part )
Case C-441/04 A-Punkt Schmuckhandel

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62004J0441:EN:HTML
(Free movement of goods – Articles 28 EC and 30 EC – Measures having equivalent effect – Doorstep selling – Sale of silver jewellery – Prohibition)

Summary of the Judgment

Free movement of goods – Quantitative restrictions – Measures having equivalent effect – Marketing methods

(Arts 28 EC and 30 EC)

Article 28 EC does not preclude a national provision by which a Member State prohibits in its territory the selling of, and collecting of orders for, silver jewellery in a door-step-selling situation where such a provision applies to all relevant traders in so far as it affects in the same manner, in law and in fact, the marketing of domestic products and that of products from other Member States. It is for the national court to ascertain whether the application of the national provision is liable to prevent the access to the market of products from other Member States or to impede that access more than it impedes the access to the market of domestic products and, if that is the case, to determine whether the measure concerned is justified by an objective in the general interest within the meaning given to that concept in the Court’s case-law or by one of the objectives listed in Article 30 EC, and whether that measure is proportionate to that objective.
Case C-321/94 Pistre

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61994J0321:EN:HTML
Keywords

1 Agriculture - Uniform laws - Protection of geographical indications and designations of origin for agricultural products and foodstuffs - Matters covered by Regulation No 2081/92 - Domestic legislation laying down conditions governing the use of the description `mountain' in relation to agricultural products and foodstuffs - Excluded

(Council Regulation No 2081/92)

2 Free movement of goods - Quantitative restrictions - Measures having equivalent effect - Definition - Prohibition - Scope

(EC Treaty, Art. 30)

3 Free movement of goods - Quantitative restrictions - Measures having equivalent effect - National legislation allowing the description `mountain' to be used only in relation to products prepared on national territory from domestic raw materials - Not permissible - Justification - Protection of industrial and commercial property - None

(EC Treaty, Arts 30 and 36)

Summary

4 Regulation No 2081/92 on the protection of geographical indications and designations of origin for agricultural products and foodstuffs does not preclude application of domestic legislation which lays down conditions governing the use of the description `mountain' in relation to agricultural products and foodstuffs.

The description `mountain' is quite general in character and transcends national frontiers, whereas, according to Article 2 of Regulation No 2081/92, a direct link must exist between the quality or characteristics of the product and its specific geographical origin. It also evokes in the mind of the consumer qualities linked abstractly with highland origin and not with a particular place, region or country, so that such legislation is too remote from the substantive subject-matter of Regulation No 2081/92 for that regulation to preclude its maintenance.

5 The prohibition of all trading rules enacted by Member States which are capable of hindering, directly or indirectly, actually or potentially, intra-Community trade, laid down in Article 30 of the Treaty, is fully applicable where application of legislation of this kind is in question, even though the facts of the case before the national court are confined to a single Member State.

In such a situation, the application of the national measure may have effects on the free movement of goods between Member States, particularly when the measure in question facilitates the marketing of goods of domestic origin to the detriment of imported goods. In such circumstances, the application of the measure, even if restricted to domestic producers, in itself creates and maintains a difference of treatment between those two categories of goods, hindering, at least potentially, intra-Community trade.

6 Article 30 of the Treaty precludes application of domestic rules which restrict the use of the description `mountain' to products prepared on national territory from domestic raw materials.

Such legislation impedes intra-Community trade, discriminates against goods imported from other Member States and cannot be justified on grounds of the protection of industrial and commercial property provided for by Article 36 of the Treaty, since the description `mountain', whose use it governs, cannot be characterized as an indication of provenance as defined in Community law.
Case 229/83 Leclerc

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61983J0229:EN:HTML
Keywords

1 . COMPETITION - COMMUNITY RULES - OBLIGATIONS OF MEMBER STATES

( EEC TREATY , ART . 5 , SECOND PARA , AND ART . 85 ( 1 ))

2 . COMPETITION - COMMUNITY RULES - NATIONAL LEGISLATION ON THE PRICE OF BOOKS - COMPATIBILITY - CONDITIONS

( EEC TREATY , ART . 3 ( F ), ART . 5 , SECOND PARA , AND ART . 85 )

3 . FREE MOVEMENT OF GOODS - QUANTITATIVE RESTRICTIONS - MEASURES EQUIVALENT IN EFFECT - CONCEPT - LEGISLATION DISCRIMINATING AGAINST IMPORTED PRODUCTS

( EEC TREATY , ART . 30 )

4 . FREE MOVEMENT OF GOODS - DEROGATIONS - ARTICLE 36 OF THE TREATY - STRICT INTERPRETATION - CONSUMER PROTECTION - PROTECTION OF CREATIVITY AND CULTURAL DIVERSITY IN THE PUBLISHING FIELD - EXCLUSION

( EEC TREATY , ART . 36 )

5 . FREE MOVEMENT OF GOODS - QUANTITATIVE RESTRICTIONS - MEASURES EQUIVALENT IN EFFECT - LEGISLATION ON THE PRICE OF BOOKS - PROHIBITION - CONDITIONS

( EEC TREATY , ART . 30 )

Summary

1 . WHILST IT IS TRUE THAT THE RULES ON COMPETITION SET OUT IN ARTICLE 85 ( 1 ) OF THE EEC TREATY ARE CONCERNED WITH THE CONDUCT OF UNDERTAKINGS AND NOT WITH NATIONAL LEGISLATION , MEMBER STATES ARE NONE THE LESS OBLIGED UNDER THE SECOND PARAGRAPH OF ARTICLE 5 OF THE TREATY NOT TO DETRACT , BY MEANS OF NATIONAL LEGISLATION , FROM THE FULL AND UNIFORM APPLICATION OF COMMUNITY LAW OR FROM THE EFFECTIVENESS OF ITS IMPLEMENTING MEASURES ; NOR MAY THEY INTRODUCE OR MAINTAIN IN FORCE MEASURES , EVEN OF A LEGISLATIVE NATURE , WHICH MAY RENDER INEFFECTIVE THE COMPETITION RULES APPLICABLE TO UNDERTAKINGS .

2 . AS COMMUNITY LAW STANDS , IN THE ABSENCE OF A COMMUNITY COMPETITION POLICY WITH RESPECT TO THE BOOK TRADE , MEMBER STATES ' OBLIGATIONS UNDER THE SECOND PARAGRAPH OF ARTICLE 5 OF THE TREATY , IN CONJUNCTION WITH ARTICLES 3 ( F ) AND 85 , ARE NOT SPECIFIC ENOUGH TO PRECLUDE THEM FROM ENACTING LEGISLATION WHEREBY THE RETAIL PRICE OF BOOKS MUST BE FIXED BY THE PUBLISHER OR BY THE IMPORTER AND IS BINDING ON ALL RETAILERS , PROVIDED THAT SUCH LEGISLATION IS CONSONANT WITH THE OTHER SPECIFIC PROVISIONS OF THE TREATY , IN PARTICULAR THOSE RELATING TO THE FREE MOVEMENT OF GOODS .

3 . ANY NATIONAL MEASURE WHICH IS CAPABLE OF HINDERING INTRA-COMMUNITY TRADE , DIRECTLY OR INDIRECTLY , ACTUALLY OR POTENTIALLY , IS TO BE CONSIDERED A MEASURE HAVING AN EFFECT EQUIVALENT TO A QUANTITATIVE RESTRICTION WITHIN THE MEANING OF ARTICLE 30 OF THE TREATY . THAT WOULD BE THE CASE , FOR INSTANCE , WHERE NATIONAL LEGISLATION TREATED DOMESTIC PRODUCTS DIFFERENTLY FROM IMPORTED PRODUCTS OR DISADVANTAGED , IN ANY MANNER WHATSOEVER , THE MARKETING OF IMPORTED PRODUCTS VIS-A-VIS DOMESTIC PRODUCTS .

4 . SINCE IT DEROGATES FROM A FUNDAMENTAL RULE OF THE TREATY , ARTICLE 36 MUST BE INTERPRETED STRICTLY AND CANNOT BE EXTENDED TO COVER OBJECTIVES NOT EXPRESSLY ENUMERATED THEREIN . NEITHER THE SAFEGUARDING OF CONSUMERS ' INTERESTS NOR THE PROTECTION OF CREATIVITY AND CULTURAL DIVERSITY IN THE REALM OF PUBLISHING IS MENTIONED IN ARTICLE 36 AND SO CANNOT BE RELIED ON PURSUANT TO THAT ARTICLE .

5 . IN THE CONTEXT OF NATIONAL LEGISLATION ON THE PRICE OF BOOKS , THE FOLLOWING CONSTITUTE MEASURES EQUIVALENT IN EFFECT TO QUANTITATIVE RESTRICTIONS ON IMPORTS , CONTRARY TO ARTICLE 30 OF THE TREATY :

( A ) PROVISIONS WHEREBY THE IMPORTER RESPONSIBLE FOR COMPLYING WITH THE STATUTORY REQUIREMENT TO DEPOSIT ONE COPY OF EACH IMPORTED BOOK WITH THE AUTHORITIES , THAT IS TO SAY THE PRINCIPAL DISTRIBUTOR , IS RESPONSIBLE FOR FIXING THE RETAIL PRICE , AND

( B)PROVISIONS REQUIRING THE RETAIL PRICE FIXED BY THE PUBLISHER TO BE APPLIED TO BOOKS PUBLISHED IN THE MEMBER STATE CONCERNED AND RE-IMPORTED FOLLOWING EXPORTATION TO ANOTHER MEMBER STATE , UNLESS IT IS ESTABLISHED THAT THOSE BOOKS WERE EXPORTED FOR THE SOLE PURPOSE OF RE-IMPORTATION IN ORDER TO CIRCUMVENT THE LEGISLATION IN QUESTION .
Case C-237/94 O’Flynn

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61994J0237:EN:HTML
Keywords

++++

Freedom of movement for persons ° Workers ° Equal treatment ° Social advantages ° National rule making grant of a funeral payment subject to the funeral taking place on national territory ° Not permissible ° Justification ° None

(Regulation No 1612/68 of the Council, Art. 7(2))

Summary

Article 7(2) of Regulation No 1612/68 on freedom of movement for workers within the Community precludes a rule of a Member State which makes grant of a payment to cover funeral expenses incurred by a migrant worker subject to the condition that burial or cremation take place within the territory of that Member State.

Unless objectively justified and proportionate to the aim pursued, a provision of national law, even if applicable irrespective of nationality, must be regarded as indirectly discriminatory, and hence not complying with the equality of treatment prescribed by Article 7(2), if it is simply intrinsically liable to affect migrant workers more than national workers and if there is a consequent risk that it will place the former at a particular disadvantage.

Firstly, as regards funeral expenses, although the costs he incurs will be of the same type as and of comparable amount to those incurred by a national worker, it is above all the migrant worker who may, on the death of a member of the family, arrange for burial in another Member State, in view of the links which the members of such a family generally maintain with their State of origin. Secondly, the refusal to grant the payment if the funeral takes place in another Member State cannot be justified by considerations of public health, or by considerations relating to the cost of funerals, since the cost of transporting the coffin to a place distant from the deceased' s home is not covered in any event, or by the difficulty of checking the expenses incurred.

Case 120/78 Cassis de Dijon

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61978J0120:EN:HTML
Keywords

1 . STATE MONOPOLIES OF A COMMERCIAL CHARACTER - SPECIFIC PROVISION OF THE TREATY - SCOPE

( EEC TREATY , ART . 37 )

2 . QUANTITATIVE RESTRICTIONS - MEASURES HAVING EQUIVALENT EFFECT - MARKETING OF A PRODUCT - DISPARITIES BETWEEN NATIONAL LAWS - OBSTACLES TO INTRA-COMMUNITY TRADE - PERMISSIBLE - CONDITIONS AND LIMITS

( EEC TREATY , ART . 30 AND 36 )

3 . QUANTITATIVE RESTRICTIONS - MEASURES HAVING EQUIVALENT EFFECT - CONCEPT - MARKETING OF ALCOHOLIC BEVERAGES - FIXING OF A MINIMUM ALCOHOL CONTENT

( EEC TREATY , ART . 30 )

Summary

1 . SINCE IT IS A PROVISION RELATING SPECIFICALLY TO STATE MONOPOLIES OF A COMMERCIAL CHARACTER , ARTICLE 37 OF THE EEC TREATY IS IRRELEVANT WITH REGARD TO NATIONAL PROVISIONS WHICH DO NOT CONCERN THE EXERCISE BY A PUBLIC MONOPOLY OF ITS SPECIFIC FUNCTION - NAMELY , ITS EXCLUSIVE RIGHT - BUT APPLY IN A GENERAL MANNER TO THE PRODUCTION AND MARKETING OF GIVEN PRODUCTS , WHETHER OR NOT THE LATTER ARE COVERED BY THE MONOPOLY IN QUESTION .

2 . IN THE ABSENCE OF COMMON RULES , OBSTACLES TO MOVEMENT WITHIN THE COMMUNITY RESULTING FROM DISPARITIES BETWEEN THE NATIONAL LAWS RELATING TO THE MARKETING OF A PRODUCT MUST BE ACCEPTED IN SO FAR AS THOSE PROVISIONS MAY BE RECOGNIZED AS BEING NECESSARY IN ORDER TO SATISFY MANDATORY REQUIREMENTS RELATING IN PARTICULAR TO THE EFFECTIVENESS OF FISCAL SUPERVISION , THE PROTECTION OF PUBLIC HEALTH , THE FAIRNESS OF COMMERCIAL TRANSACTIONS AND THE DEFENCE OF THE CONSUMER .

3 . THE CONCEPT OF ' ' MEASURES HAVING AN EFFECT EQUIVALENT TO QUANTITATIVE RESTRICTIONS ON IMPORTS ' ' , CONTAINED IN ARTICLE 30 OF THE EEC TREATY , IS TO BE UNDERSTOOD TO MEAN THAT THE FIXING OF A MINIMUM ALCOHOL CONTENT FOR ALCOHOLIC BEVERAGES INTENDED FOR HUMAN CONSUMPTION BY THE LEGISLATION OF A MEMBER STATE ALSO FALLS WITHIN THE PROHIBITION LAID DOWN IN THAT PROVISION WHERE THE IMPORTATION OF ALCOHOLIC BEVERAGES LAWFULLY PRODUCED AND MARKETED IN ANOTHER MEMBER STATE IS CONCERNED .
Lecture 2 Customs Duties and Internal Taxation

Apart from studying the judgments listed below you should also consult the textbook on customs duties Article 25 EC and internal taxation 9Article 90 EC.
Article 25 EC

Case 2 and 3/69 Sociaal Fonds

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61969J0002:EN:HTML
Keywords

1 . CUSTOMS DUTIES - ELIMINATION - PURPOSE

( EEC TREATY, ARTICLES 9, 12 )

2 . CUSTOMS DUTIES - ELIMINATION - CHARGES HAVING EQUIVALENT EFFECT - CONCEPT

( EEC TREATY, ARTICLES 9, 12 )

3 . CUSTOMS DUTIES AND CHARGES HAVING EQUIVALENT EFFECT - ELIMINATION - INTRODUCTION OF NEW DUTIES AND CHARGES PROHIBITED - ABSOLUTE NATURE OF SUCH PROHIBITION - NATIONAL TAXATION AND CHARGES HAVING EQUIVALENT EFFECT - DISTINCTION

( EEC TREATY, ARTICLES 9, 12, 95 )

4 . CUSTOMS DUTIES - ELIMINATION - IMMEDIATE EFFECTS OF THE PROVISIONS RELATING THERETO

( EEC TREATY, ARTICLES 9, 12, 17, 95 )

5 . COMMON CUSTOMS TARIFF - PECUNIARY CHARGES IMPOSED BY STATES ON IMPORTS FROM THIRD COUNTRIES BEFORE THE INTRODUCTION OF THAT TARIFF - PERMISSIBILITY

Summary

1 . CUSTOMS DUTIES ARE PROHIBITED INDEPENDENTLY OF ANY CONSIDERATION OF THE PURPOSE FOR WHICH THEY WERE INTRODUCED AND THE DESTINATION OF THE REVENUE OBTAINED THEREFROM .

2 . ANY PECUNIARY CHARGE, HOWEVER SMALL AND WHATEVER ITS DESIGNATION AND MODE OF APPLICATION, WHICH IS IMPOSED UNILATERALLY ON DOMESTIC OR FOREIGN GOODS WHEN THEY CROSS A FRONTIER, AND WHICH IS NOT A CUSTOMS DUTY IN THE STRICT SENSE, CONSTITUTES A CHARGE HAVING EQUIVALENT EFFECT WITHIN THE MEANING OF ARTICLES 9 AND 12 OF THE TREATY, EVEN IF IT IS NOT IMPOSED FOR THE BENEFIT OF THE STATE, IS NOT DISCRIMINATORY OR PROTECTIVE IN EFFECT OR IF THE PRODUCT ON WHICH THE CHARGE IS IMPOSED IS NOT IN COMPETITION WITH ANY DOMESTIC PRODUCT .

3 . ( A ) THE PROHIBITION OF NEW CUSTOMS DUTIES OR CHARGES HAVING EQUIVALENT EFFECT, LINKED TO THE PRINCIPLE OF THE FREE MOVEMENT OF GOODS, CONSTITUTES A FUNDAMENTAL RULE WHICH, WITHOUT PREJUDICE TO THE OTHER PROVISIONS OF THE TREATY, DOES NOT PERMIT OF ANY EXCEPTIONS .

( B ) IT FOLLOWS FROM ARTICLES 95 ET SEQ . THAT THE CONCEPT OF A CHARGE HAVING EQUIVALENT EFFECT DOES NOT INCLUDE TAXATION WHICH IS IMPOSED IN THE SAME WAY WITHIN A STATE ON IMPORTED PRODUCTS AND SIMILAR DOMESTIC PRODUCTS, OR WHICH FALLS, IN THE ABSENCE OF COMPARABLE DOMESTIC PRODUCTS, WITHIN THE FRAMEWORK OF GENERAL INTERNAL TAXATION, OR WHICH IS INTENDED TO COMPENSATE FOR TAXATION OF THIS NATURE WITHIN THE LIMITS LAID DOWN BY THE TREATY .

THE RENDERING OF A SPECIFIC SERVICE MAY IN CERTAIN SPECIFIC CASES WARRANT THE PAYMENT OF A FEE IN PROPORTION TO THE SERVICE ACTUALLY RENDERED .

4 . THE PROVISIONS OF THE TREATY LAYING DOWN PROHIBITIONS ON CUSTOMS DUTIES AND CHARGES HAVING EQUIVALENT EFFECT IMPOSE PRECISE AND CLEARLY-DEFINED OBLIGATIONS ON MEMBER STATES WHICH DO NOT REQUIRE ANY SUBSEQUENT INTERVENTION BY COMMUNITY OR NATIONAL AUTHORITIES FOR THEIR IMPLEMENTATION . FOR THIS REASON, THESE PROVISIONS DIRECTLY CONFER RIGHTS ON INDIVIDUALS CONCERNED .

5 . WITHOUT PREJUDICE TO ANY LIMITATIONS WHICH MIGHT BE IMPOSED IN ORDER TO ATTAIN THE OBJECTIVES OF THE COMMON CUSTOMS TARIFF, PECUNIARY CHARGES OTHER THAN CUSTOMS DUTIES PECUNIARY CHARGES OTHER THAN CUSTOMS DUTIES IN THE STRICT SENSE APPLIED BY A MEMBER STATE BEFORE THE INTRODUCTION OF THAT TARIFF ON GOODS IMPORTED DIRECTLY FROM THIRD COUNTRIES ARE NOT, ACCORDING TO THE TREATY, INCOMPATIBLE WITH THE REQUIREMENTS CONCERNING THE GRADUAL ALIGNMENT OF NATIONAL CUSTOMS TARIFFS ON THE COMMON EXTERNAL TARIFF .

Case 24/68 Commission vs. Italy

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61968J0024:EN:HTML
Keywords

++++

1 . CUSTOMS DUTIES - ELIMINATION - PURPOSE

( EEC TREATY, ARTICLES 9, 12 )

2 . CUSTOMS DUTIES - ELIMINATION - CHARGES HAVING EQUIVALENT EFFECT - CONCEPT - IDENTITY IN THE TREATY AND IN THE REGULATIONS - NATIONAL TAXATION AND CHARGES HAVING EQUIVALENT EFFECT - DISTINCTION

( EEC TREATY, ARTICLES 9, 12, 95 )

3 . CUSTOMS DUTIES - ELIMINATION - CREATION OF NEW CHARGES PROHIBITED - ABSOLUTE NATURE OF SUCH PROHIBITION

( EEC TREATY, ARTICLES 9, 12 )

Summary

1 . CUSTOMS DUTIES ARE PROHIBITED INDEPENDENTLY OF ANY CONSIDERATION OF THE PURPOSE FOR WHICH THEY WERE INTRODUCED AND THE DESTINATION OF THE REVENUE OBTAINED THEREFROM .

2 . ( A ) ANY PECUNIARY CHARGE, HOWEVER SMALL AND WHATEVER DESIGNATION AND MODE OF APPLICATION, WHICH WHICH IS IMPOSED UNILATERALLY ON DOMESTIC OR FOREIGN GOODS WHEN THEY CROSS A FRONTIER, AND WHICH IS NOT A CUSTOMS DUTY IN THE STRICT SENSE, CONSTITUTES A CHARGE HAVING EQUIVALENT EFFECT WITHIN THE MEANING OF ARTICLES 9, 12, 13 AND 16 OF THE TREATY, EVEN IF IT IS NOT IMPOSED FOR THE BENEFIT OF THE STATE, IS NOT DISCRIMINATORY OR PROTECTIVE IN EFFECT OR IF THE PRODUCT ON WHICH THE CHARGE IS IMPOSED IS NOT IN COMPETITION WITH ANY DOMESTIC PRODUCT .

( B ) THE REGULATIONS RELATING TO THE COMMON ORGANIZATION OF THE AGRICULTURAL MARKETS ARE NOT INTENDED TO CONFER ON THE CONCEPT OF A CHARGE HAVING EQUIVALENT EFFECT A SCOPE DIFFERENT FROM THAT WHICH IT HAS WITHIN THE FRAMEWORK OF THE TREATY ITSELF, ESPECIALLY AS, WHEN THOSE REGULATIONS TAKE ACCOUNT OF THE PARTICULAR CONDITIONS FOR ESTABLISHING A COMMON MARKET IN AGRICULTURAL PRODUCTS, THEY PURSUE THE SAME OBJECTIVES AS ARTICLES 9 TO 13 OF THE TREATY WHICH THEY IMPLEMENT .

3 . ( A ) THE PROHIBITION OF NEW CUSTOMS DUTIES OR CHARGES HAVING EQUIVALENT EFFECT, LINKED TO THE PRINCIPLE OF THE FREE MOVEMENT OF GOODS, CONSTITUTES A FUNDAMENTAL RULE WHICH, WITHOUT PREJUDICE TO THE OTHER PROVISIONS OF THE TREATY, DOES NOT PERMIT OF ANY EXCEPTIONS .

( B ) IT FOLLOWS FROM ARTICLES 95 ET SEQ . THAT THE CONCEPT OF A CHARGE HAVING EQUIVALENT EFFECT DOES NOT INCLUDE TAXATION WHICH IS IMPOSED IN THE SAME WAY WITHIN A STATE ON IMPORTED PRODUCTS AND SIMILAR DOMESTIC PRODUCTS, OR WHICH FALLS, IN THE ABSENCE OF COMPARABLE DOMESTIC PRODUCTS, WITHIN THE FRAMEWORK OF TAXATION OF THIS NATURE WITHIN THE LIMITS LAID DOWN BY THE TREATY .

THE RENDERING OF SPECIFIC SERVICE MAY IN CERTAIN CASES WARRANT THE PAYMENT OF A FREE IN PROPORTION TO THE SERVICE ACTUALLY RENDERED .

Case 18/87 Commission vs. Germany

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61987J0018:EN:HTML
Keywords

++++

1 . Free movement of goods - Customs duties - Charges having an equivalent effect - Internal dues - Payment for services rendered - Charges for inspections prescribed by Community law - Concepts - Distinguishing criteria

( EEC Treaty, Arts 9, 12, 13, 16 and 95 )

2 . Free movement of goods - Customs duties - Charges having an equivalent effect - Fee payable for veterinary inspection on intra-Community transport of live animals carried out in accordance with a Community directive - Compatibility with the Treaty

( EEC Treaty, Arts 9 and 12; Council Directive 81/389, Art . 2 ( 1 ) )

Summary

1 . Any pecuniary charge, whatever its designation and mode of application, which is imposed unilaterally on goods by reason of the fact that they cross a frontier and is not a customs duty in the strict sense constitutes a charge having an equivalent effect to a customs duty within the meaning of Articles 9, 12, 13 and 16 of the Treaty . However, such a charge escapes that classification if it relates to a general system of internal dues applied systematically and in accordance with the same criteria to domestic products and imported products alike or if it constitutes payment for a service in fact rendered to the economic operator of a sum in proportion to the service, or further, if it attaches to inspections carried out to fulfil obligations imposed by Community law, provided that, in the latter case, the fees do not exceed the real costs of the inspections in connection with which they are charged, that the inspections in question are obligatory and uniform for all the products concerned in the Community, that they are prescribed by Community law in the general interest of the Community and that they promote the free movement of goods, in particular by neutralizing obstacles which may arise from unilateral measures of inspection adopted in accordance with Article 36 of the Treaty .

2 . A fee charged by the authorities of a Member State payable on the importation and transit of live animals from other Member States and intended to cover the costs of veterinary inspections carried out under Directive 81/389/EEC concerning measures to be taken for the protection of animals in international transport whose amount does not exceed the actual cost of the inspections does not constitute a charge having an effect equivalent to a customs duty as prohibited under Articles 9 and 12 of the Treaty . The standardization of the inspections in question is such as to promote the free movement of goods and the contested fee, provided that its sole purpose is the financially and economically justified compensation for an obligation imposed in equal measure on all the Member States by Community law, cannot be regarded as equivalent to a customs duty . The negative effects which it may have on the free movement of goods in the Community can be eliminated only by virtue of Community provisions providing for the harmonization of fees, or imposing the obligation on the Member States to bear the costs entailed in the inspections or, finally, establishing that such costs are to be paid out of the Community budget .
Article 90 EC

Case 193/85 Co-Frutta

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61985J0193:EN:HTML
Keywords

++++

1 . TAX PROVISIONS - INTERNAL TAXATION - CONSUMER TAX APPLYING ALMOST EXCLUSIVELY TO IMPORTED PRODUCTS GIVEN THE VIRTUAL ABSENCE OF DOMESTIC PRODUCTION - CATEGORIZATION AS A CHARGE HAVING AN EFFECT EQUIVALENT TO A CUSTOMS DUTY - CONDITIONS

( EEC TREATY, ARTS 9, 12 AND 95 )

2 . TAX PROVISIONS - INTERNAL TAXATION - CONSUMER TAX ON IMPORTED FRUIT - PROTECTION OF DOMESTIC PRODUCTION - NOT PERMISSIBLE

( EEC TREATY, ART . 95 )

3 . TAX PROVISIONS - INTERNAL TAXATION - PROVISIONS OF THE TREATY - SCOPE - PRODUCTS ORIGINATING IN NON-MEMBER COUNTRIES WHICH ARE IN FREE CIRCULATION IN THE COMMUNITY - INCLUSION

( EEC TREATY, ART . 95 )

Summary

1 . A CHARGE DESCRIBED AS A CONSUMER TAX WHICH IS IMPOSED ON BOTH IMPORTED PRODUCTS AND DOMESTIC PRODUCTS BUT IN PRACTICE APPLIES ALMOST EXCLUSIVELY TO IMPORTED PRODUCTS BECAUSE DOMESTIC PRODUCTION IS EXTREMELY SMALL DOES NOT CONSTITUTE A CHARGE HAVING AN EFFECT EQUIVALENT TO A CUSTOMS DUTY ON IMPORTS WITHIN THE MEANING OF ARTICLES 9 AND 12 OF THE EEC TREATY IF IT IS PART OF A GENERAL SYSTEM OF INTERNAL DUES APPLIED SYSTEMATICALLY TO CATEGORIES OF PRODUCTS IN ACCORDANCE WITH OBJECTIVE CRITERIA IRRESPECTIVE OF THE ORIGIN OF THE PRODUCTS . IT THEREFORE CONSTITUTES INTERNAL TAXATION WITHIN THE MEANING OF ARTICLE 95 .

2 . THE SECOND PARAGRAPH OF ARTICLE 95 OF THE EEC TREATY PRECLUDES THE CHARGING OF A CONSUMER TAX ON CERTAIN IMPORTED FRUIT WHERE IT MAY PROTECT DOMESTIC FRUIT PRODUCTION, SINCE THAT PROVISION IS INTENDED TO COVER ALL FORMS OF INDIRECT TAX PROTECTION IN THE CASE OF PRODUCTS WHICH, WITHOUT BEING SIMILAR WITHIN THE MEANING OF THE FIRST PARAGRAPH OF ARTICLE 95, ARE NEVERTHELESS IN COMPETITION, EVEN PARTIAL, INDIRECT OR POTENTIAL COMPETITION, WITH EACH OTHER .

3 . ARTICLE 95 OF THE TREATY COVERS ALL PRODUCTS COMING FROM MEMBER STATES, INCLUDING PRODUCTS ORIGINATING IN NON-MEMBER COUNTRIES WHICH ARE IN FREE CIRCULATION IN THE MEMBER STATES . ANY INTERPRETATION OF ARTICLE 95 WHICH PRECLUDED IT FROM APPLYING TO PRODUCTS IN FREE CIRCULATION WOULD LEAD TO A RESULT WHICH WOULD BE CONTRARY BOTH TO THE SPIRIT OF THE TREATY EXPRESSED IN ARTICLES 9 AND 10 AND TO THE SYSTEM OF THE TREATY, UNDER WHICH COMMERCIAL POLICY WITH REGARD TO NON-MEMBER COUNTRIES FALLS WITHIN THE EXCLUSIVE COMPETENCE OF THE COMMUNITY, SUBJECT TO THE REQUISITE PROTECTIVE MEASURES WHICH MAY BE TAKEN UNDER THE CONDITIONS LAID DOWN IN ARTICLE 115 .

Case 55/79 Commission vs. Ireland

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61979J0055:EN:HTML
Keywords

1 . TAX PROVISIONS - INTERNAL TAXES - DISCRIMINATION - CRITERIA - ACTUAL EFFECT OF TAXATION BORNE BY NATIONAL PRODUCTS AND IMPORTED PRODUCTS RESPECTIVELY - CRITERIA

( EEC TREATY , FIRST PARAGRAPH OF ART . 95 )

2 . TAX PROVISIONS - INTERNAL TAXES - DISCRIMINATORY TAXATION - JUSTIFICATION - INAPPROPRIATE EXCHANGE RATE FOR NATIONAL CURRENCY - NOT PERMISSIBLE

( EEC TREATY , ART . 95 )

3 . TAX PROVISIONS - INTERNAL TAXES - HARMONIZATION OF LAWS - PRELIMINARY CONDITION FOR APPLICATION OF ARTICLE 95 OF THE TREATY - NONE

( EEC TREATY , ARTS . 95 , 99 AND 100 )

Summary

1 . IT IS NECESSARY , FOR THE PURPOSES OF THE APPLICATION OF THE PROHIBITION ON DISCRIMINATION LAID DOWN IN ARTICLE 95 OF THE EEC TREATY , TO TAKE INTO CONSIDERATION , NOT ONLY THE RATE OF TAX , BUT ALSO THE PROVISIONS RELATING TO THE BASIS OF ASSESSMENT AND THE DETAILED RULES FOR LEVYING THE VARIOUS DUTIES . IN FACT THE DECISIVE CRITERION OF COMPARISON FOR THE PURPOSES OF THE APPLICATION OF ARTICLE 95 IS THE ACTUAL EFFECT OF EACH TAX ON NATIONAL PRODUCTION ON THE ONE HAND AND ON IMPORTED PRODUCTS ON THE OTHER , SINCE EVEN WHERE THE RATE OF TAX IS EQUAL , THE EFFECT OF THAT TAX MAY VARY ACCORDING TO THE DETAILED RULES FOR THE BASIS OF ASSESSMENT AND LEVYING THEREOF APPLIED TO NATIONAL PRODUCTION AND IMPORTED PRODUCTS RESPECTIVELY .

2 . IF A MEMBER STATE CONSIDERS THAT THE DIFFERENCE BETWEEN THE EXCHANGE RATES FOR ITS CURRENCY AND THAT OF ANOTHER MEMBER STATE HAVE NOT BEEN FIXED APPROPRIATELY , IT SHOULD SEEK THE REMEDY FOR THAT SITUATION BY THE APPROPRIATE MEANS . IT IS NOT ENTITLED ITSELF TO CORRECT SUCH A MONETARY SITUATION BY MEANS OF DISCRIMINATORY TAX PROVISIONS CONTRARY TO ARTICLE 95 OF THE EEC TREATY .

3 . ALTHOUGH OBSTACLES TO THE FREE MOVEMENT OF GOODS MAY BE ELIMINATED BY APPLYING THE PROCEDURE FOR THE HARMONIZATION OF TAX LEGISLATION UNDER ARTICLES 99 AND 100 OF THE TREATY THE IMPLEMENTATION OF THOSE PROVISIONS AND PARTICULARLY OF ARTICLE 99 CANNOT BE PUT FORWARD AS A CONDITION FOR THE APPLICATION OF ARTICLE 95 , WHICH IMPOSES ON MEMBER STATES WITH IMMEDIATE EFFECT THE DUTY TO APPLY THEIR TAX LEGISLATION WITHOUT DISCRIMINATION EVEN BEFORE THERE IS ANY HARMONIZATION .

Case 112/84 Humblot

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61984J0112:EN:HTML
Keywords

TAX PROVISIONS - INTERNAL TAXATION - SYSTEM OF DIFFERENTIAL TAXATION ON CARS - PROGRESSIVE TAX REPLACED IN THE CASE OF CARS EXCEEDING A GIVEN FISCAL POWER RATING BY A CONSIDERABLY HIGHER SPECIAL TAX - SPECIAL TAX IMPOSED IN PRACTICE SOLELY ON IMPORTED CARS - PROHIBITION - DISCRIMINATORY OR PROTECTIVE EFFECT

( EEC TREATY , ART . 95 )

Summary

AS COMMUNITY LAW STANDS AT PRESENT THE MEMBER STATES ARE AT LIBERTY TO SUBJECT PRODUCTS SUCH AS CARS TO A SYSTEM OF ROAD TAX WHICH INCREASES PROGRESSIVELY IN AMOUNT DEPENDING ON AN OBJECTIVE CRITERION , SUCH AS THE POWER RATING FOR TAX PURPOSES , WHICH MAY BE DETERMINED IN VARIOUS WAYS .

HOWEVER , ARTICLE 95 OF THE EEC TREATY PROHIBITS THE CHARGING ON CARS EXCEEDING A GIVEN POWER RATING FOR TAX PURPOSES OF A SPECIAL FIXED TAX THE AMOUNT OF WHICH IS SEVERAL TIMES THE HIGHEST AMOUNT OF THE PROGRESSIVE TAX PAYABLE ON CARS OF LESS THAN THE SAID POWER RATING FOR TAX PURPOSES , WHERE THE ONLY CARS SUBJECT TO THE SPECIAL TAX ARE IMPORTED , IN PARTICULAR FROM OTHER MEMBER STATES . ALTHOUGH SUCH A SYSTEM EMBODIES NO FORMAL DISTINCTION BASED ON THE ORIGIN OF PRODUCTS IT MANIFESTLY EXHIBITS DISCRIMINATORY OR PROTECTIVE FEATURES CONTRARY TO ARTICLE 95 , SINCE THE POWER RATING DETERMINING LIABILITY TO THE SPECIAL TAX HAS BEEN FIXED AT A LEVEL SUCH THAT ONLY IMPORTED CARS ARE SUBJECT TO THE SPECIAL TAX WHEREAS ALL CARS OF DOMESTIC MANUFACTURE ARE LIABLE TO THE DISTINCTLY MORE ADVANTAGEOUS DIFFERENTIAL TAX .

Case 168/78 Commission vs. France

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61978J0168:EN:HTML
Keywords

1 . TAX PROVISIONS - INTERNAL TAXES - PROVISIONS OF THE TREATY - AIM

( ECC TREATY , ART . 95 )

2 . TAX PROVISIONS - INTERNAL TAXES - PROHIBITION OF DISCRIMINATION BETWEEN IMPORTED PRODUCTS AND SIMILAR NATIONAL PRODUCTS - SIMILAR PRODUCTS - CONCEPT - INTERPRETATION - CRITERIA

( EEC TREATY , ART . 95 , FIRST PARAGRAPH )

3 . TAX PROVISIONS - INTERNAL TAXES - TAXES OF SUCH A NATURE AS TO AFFORD INDIRECT PROTECTION TO OTHER PRODUCTS - COMPETING PRODUCTS - CRITERIA

( EEC TREATY , ART . 95 , SECOND PARAGRAPH )

4 . TAX PROVISIONS - INTERNAL TAXES - GRANT OF TAX BENEFITS TO NATIONAL PRODUCTS - PERMISSIBILITY - CONDITIONS - EXTENSION TO PRODUCTS IMPORTED FROM OTHER MEMBER STATES

( EEC TREATY , ART . 95 )

5 . TAX PROVISIONS - INTERNAL TAXES - SIMILAR PRODUCTS - COMPETING PRODUCTS - CRITERIA - COMMON CUSTOMS TARIFF CLASSIFICATION - NOT A DECISIVE CRITERION

( ECC TREATY , ART . 95 , FIRST AND SECOND PARAGRAPHS )

Summary

1 . WITHIN THE SYSTEM OF THE EEC TREATY , THE PROVISIONS OF THE FIRST AND SECOND PARAGRAPHS OF ARTICLE 95 SUPPLEMENT THE PROVISIONS ON THE ABOLITION OF CUSTOMS DUTIES AND CHARGES HAVING EQUIVALENT EFFECT . THEIR AIM IS TO ENSURE FREE MOVEMENT OF GOODS BETWEEN THE MEMBER STATES IN NORMAL CONDITIONS OF COMPETITION BY THE ELIMINATION OF ALL FORMS OF PROTECTION WHICH MAY RESULT FROM THE APPLICATION OF INTERNAL TAXATION WHICH DISCRIMINATES AGAINST PRODUCTS FROM OTHER MEMBER STATES . ARTICLE 95 MUST GUARANTEE THE COMPLETE NEUTRALITY OF INTERNAL TAXATION AS REGARDS COMPETITION BETWEEN DOMESTIC PRODUCTS AND IMPORTED PRODUCTS .

2 . THE FIRST PARAGRAPH OF ARTICLE 95 MUST BE INTERPRETED WIDELY SO AS TO COVER ALL TAXATION PROCEDURES WHICH CONFLICT WITH THE PRINCIPLE OF THE EQUALITY OF TREATMENT OF DOMESTIC PRODUCTS AND IMPORTED PRODUCTS ; IT IS THEREFORE NECESSARY TO INTERPRET THE CONCEPT OF ' ' SIMILAR PRODUCTS ' ' WITH SUFFICIENT FLEXIBILITY . IT IS NECESSARY TO CONSIDER AS SIMILAR PRODUCTS WHICH HAVE SIMILAR CHARACTERISTICS AND MEET THE SAME NEEDS FROM THE POINT OF VIEW OF CONSUMERS . IT IS THEREFORE NECESSARY TO DETERMINE THE SCOPE OF THE FIRST PARAGRAPH OF ARTICLE 95 ON THE BASIS NOT OF THE CRITERION OF THE STRICTLY IDENTICAL NATURE OF THE PRODUCTS BUT ON THAT OF THEIR SIMILAR AND COMPARABLE USE .

3 . THE FUNCTION OF THE SECOND PARAGRAPH OF ARTICLE 95 IS TO COVER ALL FORMS OF INDIRECT TAX PROTECTION IN THE CASE OF PRODUCTS WHICH , WITHOUT BEING SIMILAR WITHIN THE MEANING OF THE FIRST PARAGRAPH , ARE NEVERTHELESS IN COMPETITION , EVEN PARTIAL , INDIRECT OR POTENTIAL , WITH CERTAIN PRODUCTS OF THE IMPORTING COUNTRY . FOR THE PURPOSES OF THE APPLICATION OF THAT PROVISION IT IS SUFFICIENT FOR THE IMPORTED PRODUCT TO BE IN COMPETITION WITH THE PROTECTED DOMESTIC PRODUCTION BY REASON OF ONE OR SEVERAL ECONOMIC USES TO WHICH IT MAY BE PUT , EVEN THOUGH THE CONDITION OF SIMILARITY FOR THE PURPOSES OF THE FIRST PARAGRAPH OF ARTICLE 95 IS NOT FULFILLED .

WHILST THE CRITERION INDICATED IN THE FIRST PARAGRAPH OF ARTICLE 95 CONSISTS IN THE COMPARISON OF TAX BURDENS , WHETHER IN TERMS OF THE RATE , THE MODE OF ASSESSMENT OR OTHER DETAILED RULES FOR THE APPLICATION THEREOF , IN VIEW OF THE DIFFICULTY OF MAKING SUFFICIENTLY PRECISE COMPARISONS BETWEEN THE PRODUCTS IN QUESTION , THE SECOND PARAGRAPH OF THAT ARTICLE IS BASED UPON A MORE GENERAL CRITERION , IN OTHER WORDS THE PROTECTIVE NATURE OF THE SYSTEM OF INTERNAL TAXATION .

4 . WHILST COMMUNITY LAW , AS IT STANDS AT PRESENT , DOES NOT PROHIBIT CERTAIN TAX EXEMPTIONS OR TAX CONCESSIONS , IN PARTICULAR SO AS TO ENABLE PRODUCTIONS OR UNDERTAKINGS TO CONTINUE WHICH WOULD NO LONGER BE PROFITABLE WITHOUT THESE SPECIAL TAX BENEFITS BECAUSE OF THE RISE IN PRODUCTION COSTS , THE LAWFULNESS OF SUCH PRACTICES IS SUBJECT TO THE CONDITION THAT THE MEMBER STATES USING THOSE POWERS EXTEND THE BENEFIT THEREOF IN A NON-DISCRIMINATORY AND NON-PROTECTIVE MANNER TO IMPORTED PRODUCTS IN THE SAME SITUATION .

5 . THE CLASSIFICATIONS IN THE COMMON CUSTOMS TARIFF WHICH WERE DESIGNED WITH THE COMMUNITY ' S FOREIGN TRADE IN MIND , DO NOT PROVIDE CONCLUSIVE EVIDENCE AS TO WHETHER DIFFERENT PRODUCTS IN RELATION ONE TO ANOTHER ARE SIMILAR WITHIN THE MEANING OF THE FIRST PARAGRAPH OF ARTICLE 95 OF THE EEC TREATY , OR IN COMPETITION , EVEN PARTIAL , INDIRECT OR POTENTIAL , AND SO COVERED BY THE SECOND PARAGRAPH OF THAT ARTICLE .

Case C-113/94 Jacquier

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61994J0113:EN:HTML
Keywords

1. Tax provisions ° Internal taxation ° Graduated system of taxation ° Most heavily taxed category containing only imported products ° Whether permissible ° Conditions ° No encouragement to purchase domestic products

(EC Treaty, Art. 95)

2. Tax provisions ° Internal taxation ° Graduated system of taxation on motor vehicles ° Increased progression above a threshold of a specified cylinder capacity exceeded solely by imported vehicles ° Whether permissible ° No effect of favouring the sale of vehicles of domestic manufacture

(EC Treaty, Art. 95)

Summary

1. A system of tax on products in which the tax increases progressively in amount depending on an objective criterion is not as such prohibited by Community law, and cannot be regarded as discriminatory solely because only imported products, in particular those from other Member States, come within the most heavily taxed category. It breaches the prohibition in Article 95 of the Treaty only if it may deter consumers from purchasing the more heavily taxed imported products, to the benefit of products of domestic manufacture.

2. Article 95 of the Treaty does not preclude the application of national rules establishing a differential tax on motor vehicles in which the factor of progression from one tax band to the next is higher for the tax bands above a threshold of a specified cylinder capacity, which include only imported vehicles, inter alia from other Member States, than for the lower tax bands, where even if that increased progression deters some customers from purchasing the vehicles affected, it does not encourage the purchase of a vehicle of domestic manufacture, in that the vehicles in the tax band immediately below are nearly all of foreign manufacture, while the tax band below that includes, alongside a majority of vehicles of domestic manufacture, a large number of imported vehicles.

Relationship between Article 23, 90 and 28 EC

Case C-383/01 De Danske Bilimportører

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62001J0383:EN:HTML
Keywords

Tax provisions – Internal taxation – Charge on the registration of new motor vehicles where there is no similar or competing domestic production – Examination in the light of Article 90 EC – Conditions – Compliance with that provision – Assessment of the charge on the basis of Article 28 EC et seq. – Excluded where there are no figures to show the free movement of goods is impeded

(Arts 28 EC and 90 EC)

Summary

Since it is part of a general system of internal dues applied systematically to categories of vehicles in accordance with objective criteria, irrespective of the origin of the products, a charge on the registration of new motor vehicles established by a Member State which does not have any domestic production of vehicles constitutes internal taxation whose compatibility with Community law must be examined in the light of Article 90 EC. That provision must be interpreted as not precluding such a charge where there is no domestic production of cars nor of any products liable to compete with cars in the Member State concerned.Although, moreover, it is true that it is not permissible for the Member States to impose on products which thus escape the application of the prohibitions contained in Article 90 EC charges of such an amount that the free movement of goods within the common market would be impeded as far as those goods were concerned, it cannot be considered that that charge has ceased to be internal taxation and should be classified as a measure having equivalent effect to a quantitative restriction, for the purposes of Article 28 EC, where the figures as to the number of new vehicles registered in the Member State concerned, and thus imported into that Member State, do not in any way show that the free movement of that type of goods between that Member State and the other Member States is impeded.see paras 35, 39-43, operative part
Lecture 3 Quantitative import and export restrictions and measures having an equivalent effect 

Cases

Case C-2/90 Wallonia Waste 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61990J0002:EN:HTML
Keywords

1. Approximation of laws ° Waste ° Transfrontier shipment of hazardous waste ° Directive 84/631 ° Absolute prohibition by a Member State of tipping on its territory of waste originating in another Member State ° Not permissible ° Obligation to use the notification procedure laid down by the directive

(Council Directive 84/631)

2. Free movement of goods ° Quantitative restrictions ° Measures having equivalent effect ° Article 30 of the Treaty ° Scope ° Recyclable and non-recyclable waste ° Included ° Prohibition by a Member State of tipping on its territory of waste originating in another Member State ° Justification ° Protection of the environment

(EEC Treaty, Arts 30 and 130r (2))

Summary

1. A Member State fails to fulfil its obligations under Directive 84/631 on the supervision and control within the European Community of the transfrontier shipment of hazardous waste if it imposes an absolute prohibition on the storage, tipping or dumping in one of its regions of hazardous waste originating in another Member State and thereby precludes the application of the procedure laid down in that directive.

Directive 84/631 introduced a comprehensive system which relates inter alia to transfrontier shipments of hazardous waste with a view to its disposal in defined establishments and is based on the obligation on the part of the holder of the waste to give prior notification in detail, the relevant national authorities having the right to raise objections and hence to prohibit a particular shipment of hazardous waste in order to deal with problems relating to environmental and health protection as well as to public safety and public policy, but not the possibility of prohibiting such shipments generally.

2. Objects which are shipped across a frontier for the purposes of commercial transactions fall within the scope of Article 30 of the Treaty, whatever the nature of those transactions, with the result that waste, whether recyclable or not, is to be regarded as goods, the movement of which, in accordance with that article, must in principle not be prevented.

However, without prejudice to the provisions of Directive 84/631 on transfrontier shipments of hazardous waste, a prohibition imposed by a Member State on the storage, tipping or dumping in one of its regions of waste originating in another Member State is capable of being justified by imperative requirements of environmental protection. Firstly, waste is matter of a special kind whose accumulation, even before it becomes a health hazard, constitutes a danger to the environment, regard being had in particular to the limited capacity of each region or locality for waste reception, and secondly, such a prohibition cannot be regarded as discriminatory, in view of the principle that environmental damage should as a priority be rectified at source, a principle laid down by Article 130r(2) of the Treaty as a basis for action by the Community relating to the environment, which entails that it is for each region, municipality or other local authority to take appropriate steps to ensure that its own waste is collected, treated and disposed of in order to limit as far as possible the transport of waste.

Case 121/85 Conegate “love dolls”

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61985J0121:EN:HTML
Keywords

1 . FREE MOVEMENT OF GOODS - DEROGATIONS - GROUNDS OF PUBLIC MORALITY - PROHIBITION ON THE IMPORTATION OF GOODS CONSIDERED TO BE INDECENT OR OBSCENE - PERMISSIBILITY - CONDITION - PROHIBITION ON THE MANUFACTURE AND MARKETING OF THE SAME GOODS ON THE NATIONAL TERRITORY - DIFFERENCES IN THE LAWS IN FORCE IN THE TERRITORY OF THE SAME MEMBER STATE - OVERALL ASSESSMENT

( EEC TREATY , ART . 36 )

2 . INTERNATIONAL AGREEMENTS - AGREEMENTS OF THE MEMBER STATES - AGREEMENTS CONCLUDED PRIOR TO THE EEC TREATY - ARTICLE 234 OF THE TREATY - OBJECT - SCOPE - JUSTIFICATION OF RESTRICTIONS IN INTRA-COMMUNITY TRADE - NOT ACCEPTABLE

( EEC TREATY , ART . 234 )

Summary

1 . A MEMBER STATE MAY NOT RELY ON GROUNDS OF PUBLIC MORALITY WITHIN THE MEANING OF ARTICLE 36 OF THE EEC TREATY IN ORDER TO PROHIBIT THE IMPORTATION OF CERTAIN GOODS ON THE GROUND THAT THEY ARE INDECENT OR OBSCENE WHEN ITS LEGISLATION CONTAINS NO PROHIBITION ON THE MANUFACTURE AND MARKETING OF THE SAME GOODS ON ITS TERRITORY .

THE QUESTION WHETHER SUCH A PROHIBITION EXISTS IN A STATE COMPRISED OF DIFFERENT CONSTITUENT PARTS WHICH HAVE THEIR OWN INTERNAL LEGISLATION CAN BE RESOLVED ONLY BY TAKING INTO CONSIDERATION ALL THE RELEVANT LEGISLATION . ALTHOUGH IT IS NOT NECESSARY , FOR THE PURPOSES OF THE APPLICATION OF ARTICLE 36 , THAT THE MANUFACTURE AND MARKETING OF THE PRODUCTS WHOSE IMPORTATION HAS BEEN PROHIBITED SHOULD BE PROHIBITED IN THE TERRITORY OF ALL THE CONSTITUENT PARTS , IT MUST AT LEAST BE POSSIBLE TO CONCLUDE FROM THE APPLICABLE RULES , TAKEN AS A WHOLE , THAT THEIR PURPOSE IS , IN SUBSTANCE , TO PROHIBIT THE MANUFACTURE AND MARKETING OF THOSE PRODUCTS .

THAT IS NOT THE CASE OF RULES UNDER WHICH SUCH GOODS MAY BE MANUFACTURED FREELY AND MARKETED SUBJECT ONLY TO AN ABSOLUTE PROHIBITION ON THE TRANSMISSION OF SUCH GOODS BY POST , A RESTRICTION ON THEIR PUBLIC DISPLAY AND , IN CERTAIN AREAS , A SYSTEM OF LICENSING OF PREMISES FOR THE SALE OF THOSE GOODS TO CUSTOMERS AGED 18 YEARS AND OVER .

2 . ARTICLE 234 OF THE EEC TREATY MUST BE INTERPRETED AS MEANING THAT AN AGREEMENT CONCLUDED PRIOR TO THE ENTRY INTO FORCE OF THE EEC TREATY MAY NOT BE RELIED UPON IN ORDER TO JUSTIFY RESTRICTIONS ON TRADE BETWEEN MEMBER STATES . THAT PROVISION , WHICH IS INTENDED TO ENSURE THAT THE APPLICATION OF THE TREATY DOES NOT AFFECT EITHER THE DUTY TO OBSERVE THE RIGHTS OF NON-MEMBER COUNTRIES UNDER AN AGREEMENT PREVIOUSLY CONCLUDED WITH A MEMBER STATE , OR THE OBSERVANCE BY THAT MEMBER STATE OF ITS OBLIGATIONS UNDER THAT AGREEMENT , CONCERNS ONLY THE RIGHTS AND OBLIGATIONS ESTABLISHED BETWEEN THE MEMBER STATES AND NON-MEMBER COUNTRIES .
Case 249/81 Buy Irish

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61981J0249:EN:HTML
Keywords

1 . FREE MOVEMENT OF GOODS - QUANTITATIVE RESTRICTIONS - MEASURES HAVING EQUIVALENT EFFECT - PUBLICITY CAMPAIGN TO PROMOTE DOMESTIC PRODUCTS - PROVISIONS GOVERNING AID GRANTED BY STATES - WHETHER APPLICABLE TO THE METHOD OF FINANCING THE CAMPAIGN - POSSIBILITY WHICH DOES NOT EXCLUDE APPLICATION OF THE PROHIBITION ON MEASURES HAVING AN EQUIVALENT EFFECT .

( EEC TREATY , ARTS 30 , 92 AND 93 )

2 . FREE MOVEMENT OF GOODS - QUANTITATIVE RESTRICTIONS - MEASURES HAVING EQUIVALENT EFFECT - PUBLICITY CAMPAIGN TO PROMOTE DOMESTIC PRODUCTS - PRACTICE CONSTITUTING A MEASURE HAVING EQUIVALENT EFFECT - REQUIREMENTS - PRACTICE BASED ON MEASURES WHICH ARE NOT BINDING - NOT SIGNIFICANT

( EEC TREATY , ARTS 2 , 3 AND 30 )

Summary

1 . THE FACT THAT ARTICLES 92 AND 93 OF THE EEC TREATY MAY BE APPLICABLE TO THE METHOD OF FINANCING A CAMPAIGN TO PROMOTE THE SALE AND PURCHASE OF DOMESTIC PRODUCTS , WHICH MAY BE CONTRARY TO ARTICLE 30 OF THE TREATY , DOES NOT MEAN THAT THE CAMPAIGN ITSELF MAY ESCAPE THE PROHIBITION LAID DOWN IN ARTICLE 30 .

2 . THE IMPLEMENTATION OF A PROGRAMME DEFINED BY THE GOVERNMENT OF A MEMBER STATE WHICH AFFECTS THE NATIONAL ECONOMY AS A WHOLE AND WHICH IS INTENDED TO CHECK THE FLOW OF TRADE BETWEEN MEMBER STATES BY ENCOURAGING THE PURCHASE OF DOMESTIC PRODUCTS , BY MEANS OF AN ADVERTISING CAMPAIGN ON A NATIONAL SCALE , AND BY ORGANIZING SPECIAL PROCEDURES APPLICABLE SOLELY TO DOMESTIC PRODUCTS , SUCH ACTIVITIES BEING ATTRIBUTABLE AS A WHOLE TO THE GOVERNMENT AND PURSUED IN AN ORGANIZED FASHION THROUGHOUT THE NATIONAL TERRITORY , IS TO BE REGARDED AS A MEASURE HAVING AN EFFECT EQUIVALENT TO QUANTITATIVE RESTRICTIONS .

SUCH A PRACTICE CANNOT ESCAPE THE PROHIBITION LAID DOWN BY ARTICLE 30 OF THE TREATY SOLELY BECAUSE IT IS NOT BASED ON DECISIONS WHICH ARE BINDING UPON UNDERTAKINGS . EVEN MEASURES ADOPTED BY THE GOVERNMENT OF A MEMBER STATE WHICH DO NOT HAVE BINDING EFFECT MAY BE CAPABLE OF INFLUENCING THE CONDUCT OF TRADERS AND CONSUMERS IN THAT STATE AND THUS OF FRUSTRATING THE AIMS OF THE COMMUNITY AS SET OUT IN ARTICLE 2 AND ENLARGED UPON IN ARTICLE 3 OF THE TREATY .
Case C-325/00 Commission v. Germany

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62000J0325:EN:HTML
Free movement of goods - Measures having equivalent effect - Label of origin and quality.
Translated from Dutch:

Keywords

1. Free movement of goods - Quantitative restrictions - Measures of equivalent effect - Definition - Advertising for national products, based on body set up in the form of a private company, but nationally established and financed by contributions from producers - Included

[EC Treaty, Art. 30 (now, after amendment, Art. 28 EC)]

2. Free movement of goods - Quantitative restrictions - Measures of equal force - Advertising in State agricultural products and manufactured foods - Quality Hallmark national origin of products called - Not permissible - Justification - Protection of industrial and commercial property - None

[EC Treaty, Art. 30 and 36 (now, after amendment, Art. 28 and 30 EC)]

Summary

$ $ 1. If a State attributable to government action within the meaning of Article 30 of the Treaty (now, after amendment, Article 28 EC) should be considered the provision of a quality label with which the national origin of the products, highlighted by an organ While that in the form of a private company was founded, but by law a national of a Member State is sponsored and funded by a contribution to the producers imposed. Such a body can under the Community does not have the same freedom as regards the promotion of national production enjoy themselves as producers or producer associations on a voluntary basis. It should be the ground rules of the Treaty on the free movement of goods in respect when a system creates open to all companies in the relevant industries and those between the Member States may have an impact similar to what that of a scheme the government is put in place.

(See paras 17-18, 21)

2. A scheme which was introduced to the sale of a manufactured agricultural products and food, and whose advertising message, which is transmitted by and quality and origin label, stresses that the products come from that State, may encourage consumers to convince products with this label instead of imported products to buy and thus, at least potentially restrictive impact on the free movement of goods between the Member States referred to in Article 30 of the Treaty (now, after amendment, Article 28 EC).

Although the protection of geographical indications under certain conditions under the protection of industrial and commercial property within the meaning of Article 36 of the Treaty (now, after amendment, Article 30 EC), but a regime which leaves the region of origin coincide with the territory of the Member State concerned and which applies to all agricultural products and foods that meet certain quality requirements, is anyway not be regarded as a geographical indication which can be justified by Article 36 of the Treaty.

(See paragraphs 23, 27)

Case 8/74 Dassonville

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61974J0008:EN:HTML
Keywords

++++

1 . QUANTITATIVE RESTRICTIONS - ABOLITION - MEASURES HAVING EQUIVALENT EFFECT - CONCEPT

( EEC TREATY, ARTICLE 30 )

2 . QUANTITATIVE RESTRICTIONS - ABOLITION - MEASURES HAVING EQUIVALENT EFFECT - DESIGNATION OF ORIGIN OF A PRODUCT - PROTECTIVE MEASURES - ADMISSIBILITY - CONDITIONS

( EEC TREATY, ARTICLE 30, 36 )

3 . COMPETITION - AGREEMENTS - EXCLUSIVE DEALING AGREEMENT - PROHIBITION - APPLICATION - CRITERIA

( EEC TREATY, ARTICLE 85 )

4 . COMPETITION - AGREEMENTS - EXCLUSIVE DEALING AGREEMENTS - PROHIBITION - APPLICATION - ECONOMIC AND LEGAL CONTEXT

( EEC TREATY, ARTICLE 85 )

Summary

1 . ALL TRADING RULES ENACTED BY MEMBER STATES WHICH ARE CAPABLE OF HINDERING, DIRECTLY OR INDIRECTLY, ACTUALLY OR POTENTIALLY, INTRA-COMMUNITY TRADE ARE TO BE CONSIDERED AS MEASURES HAVING AN EFFECT EQUIVALENT TO QUANTITATIVE RESTRICTIONS .

2 . IN THE ABSENCE OF A COMMUNITY SYSTEM GUARANTEEING FOR CONSUMERS THE AUTHENTICITY OF A PRODUCT'S DESIGNATION OR ORIGIN, MEMBER STATES MAY TAKE MEASURES TO PREVENT UNFAIR PRACTICES IN THIS CONNEXION, ON CONDITION THAT SUCH MEASURES ARE REASONABLE AND DO NOT CONSTITUTE A MEANS OF ARBITRARY DISCRIMINATION OR A DISGUISED RESTRICTION ON TRADE BETWEEN MEMBER STATES .

CONSEQUENTLY, THE REQUIREMENT BY A MEMBER STATE OF A CERTIFICATE OF AUTHENTICITY WHICH IS LESS EASILY OBTAINABLE BY IMPORTERS OF AN AUTHENTIC PRODUCT WHICH HAS BEEN PUT INTO FREE CIRCULATION IN A REGULAR MANNER IN ANOTHER MEMBER STATE THAN BY IMPORTERS OF THE SAME PRODUCT COMING DIRECTLY FROM THE COUNTRY OF ORIGIN CONSTITUTES A MEASURE HAVING AN EFFECT EQUIVALENT TO A QUANTITATIVE RESTRICTION AS PROHIBITED BY THE TREATY .

3 . AN EXCLUSIVE DEALING AGREEMENT FALLS WITHIN THE PROHIBITION OF ARTICLE 85 WHEN IT IMPEDES, IN LAW OR IN FACT, THE IMPORTATION OF THE PRODUCTS IN QUESTION FROM OTHER MEMBER STATES INTO THE PROTECTED TERRITORY BY PERSONS OTHER THAN THE EXCLUSIVE IMPORTER .

4 . AN EXCLUSIVE DEALING AGREEMENT MAY ADVERSELY AFFECT TRADE BETWEEN MEMBER STATES AND CAN HAVE THE EFFECT OF HINDERING COMPETITION IF THE CONCESSIONAIRE IS ABLE TO PREVENT PARALLEL IMPORTS FROM OTHER MEMBER STATES INTO THE TERRITORY COVERED BY THE CONCESSION BY MEANS OF THE COMBINED EFFECTS OF THE AGREEMENT AND A NATIONAL LAW REQUIRING THE EXCLUSIVE USE OF A CERTAIN MEANS OF PROOF OF AUTHENTICITY .

FOR THE PURPOSE OF JUDGING WHETHER THIS IS THE CASE, ACCOUNT MUST BE TAKEN NOT ONLY OF THE RIGHTS AND OBLIGATIONS FLOWING FROM THE PROVISIONS OF THE AGREEMENT, BUT ALSO OF THE LEGAL AND ECONOMIC CONTEXT IN WHICH IT IS SITUATED AND, IN PARTICULAR, THE POSSIBLE EXISTENCE OF SIMILAR AGREEMENTS CONCLUDED BETWEEN THE SAME PRODUCER AND CONCESSIONAIRES ESTABLISHED IN OTHER MEMBER STATES .

PRICE DIFFERENCES FOUND TO EXIST BETWEEN MEMBER STATES ARE AN INDICATION TO BE TAKEN INTO ACCOUNT .
Case 15/79 Groenveld

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61979J0015:EN:HTML
Keywords

1 . FREE MOVEMENT OF GOODS - QUANTITATIVE RESTRICTIONS ON EXPORTS - MEASURES HAVING EQUIVALENT EFFECT - CONCEPT

( EEC TREATY , ART . 34 )

2 . FREE MOVEMENT OF GOODS - QUANTITATIVE RESTRICTIONS ON EXPORTS - MEASURES HAVING EQUIVALENT EFFECT - PROHIBITION OF MANUFACTURE OF MEAT PRODUCTS BASED ON HORSEMEAT - PERMISSIBILITY - CONDITIONS

( EEC TREATY , ART . 34 )

Summary

1 . ARTICLE 34 OF THE TREATY CONCERNS NATIONAL MEASURES WHICH HAVE AS THEIR SPECIFIC OBJECT OR EFFECT THE RESTRICTION OF PATTERNS OF EXPORTS AND THEREBY THE ESTABLISHMENT OF A DIFFERENCE IN TREATMENT BETWEEN THE DOMESTIC TRADE OF A MEMBER STATE AND ITS EXPORT TRADE IN SUCH A WAY AS TO PROVIDE A PARTICULAR ADVANTAGE FOR NATIONAL PRODUCTION OR FOR THE DOMESTIC MARKET OF THE STATE IN QUESTION AT THE EXPENSE OF THE PRODUCTION OR OF THE TRADE OF OTHER MEMBER STATES .

2 . IN THE ABSENCE OF SPECIFIC COMMUNITY RULES A NATIONAL MEASURE PROHIBITING ALL MANUFACTURERS OF MEAT PRODUCTS FROM HAVING IN STOCK OR PROCESSING HORSEMEAT IS NOT INCOMPATIBLE WITH ARTICLE 34 OF THE TREATY IF IT DOES NOT DISCRIMINATE BETWEEN PRODUCTS INTENDED FOR EXPORT AND THOSE MARKETED WITHIN THE MEMBER STATE IN QUESTION .
Case C-267/91 Keck and Mithouard

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61991J0267:EN:HTML
Keywords

++++

Free movement of goods ° Quantitative restrictions ° Measures having equivalent effect ° Concept ° Obstacles to trade resulting from disparities between national legislation laying down requirements to be met by goods ° Included ° Obstacles resulting from national provisions regulating selling arrangements in a non-discriminatory way ° Inapplicability of Article 30 of the Treaty ° Legislation prohibiting resale at a loss

(EEC Treaty, Art. 30)

Summary

Any measure which is capable of directly or indirectly, actually or potentially, hindering intra-Community trade constitutes a measure having equivalent effect to a quantitative restriction, prohibited between Member States by Article 30 of the Treaty.

That definition covers obstacles to the free movement of goods which, in the absence of harmonization of legislation, are the consequence of applying to goods coming from other Member States where they are lawfully manufactured and marketed, rules that lay down requirements to be met by such goods (such as those relating to designation, form, size, weight, composition, presentation, labelling, packaging). This is so even if those rules apply without distinction to all products unless their application can be justified by a public-interest objective taking precedence over the free movement of goods.

By contrast, the application to products from other Member States of national provisions restricting or prohibiting certain selling arrangements is not such as to hinder trade between Member States, within the meaning of that definition, so long as those provisions apply to all relevant traders operating within the national territory and so long as they affect in the same manner, in law and in fact, the marketing of domestic products and of those from other Member States. Provided that those conditions are fulfilled, the application of such rules to the sale of products from another Member State meeting the requirements laid down by that State is not by nature such as to prevent their access to the market or to impede access any more than it impedes the access of domestic products. Such rules therefore fall outside of Article 30 of the Treaty.

It follows that Article 30 of the Treaty is to be interpreted as not applying to legislation of a Member State imposing a general prohibition on resale at a loss.
Case C-292/92 Hünermund

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61992J0292:EN:HTML
Keywords

1. Free movement of goods ° Quantitative restrictions ° Measures having equivalent effect ° Concept ° Measures laid down by a professional body in the pharmacy sector

(EEC Treaty, Art. 30)

2. Free movement of goods ° Quantitative restrictions ° Measures having equivalent effect ° Concept ° Obstacles arising from non-discriminatory national rules on selling arrangements ° Article 30 of the Treaty not applicable ° Prohibition on advertising quasi-pharmaceutical products outside the pharmacy

(EEC Treaty, Art. 30)

Summary

1. Measures adopted by a professional association in the pharmacy sector constitute, if they are capable of affecting trade between Member States, "measures" within the meaning of Article 30 of the Treaty in so far as, according to the national legislation,

° the association in question is a public-law body with legal personality and regulated by the State, membership of which is compulsory for all pharmacists practising within the area over which it has jurisdiction;

° the association lays down rules of professional conduct applicable to pharmacists and monitors compliance by its members with their professional obligations;

° professional conduct committees, which are part of and whose members are nominated by the association, may impose disciplinary measures such as fines, disqualification as a member of bodies of the association or withdrawal of the right to vote or be elected to those bodies on pharmacists who have infringed professional conduct rules.

2. The application to products from other Member States of national provisions restricting or prohibiting certain selling arrangements is not such as to hinder directly or indirectly, actually or potentially, trade between Member States within the meaning of Article 30 of the Treaty, so long as those provisions apply to all relevant traders operating within the national territory and so long as they affect in the same manner, in law and in fact, the marketing of domestic products and of those from other Member States. Provided that those conditions are fulfilled, the application of such rules to the sale of products from another Member State meeting the requirements laid down by that State is not by nature such as to prevent their access to the market or to impede access any more than it impedes the access of domestic products. Such rules therefore fall outside the scope of Article 30 of the Treaty.

Article 30 of the Treaty is therefore to be interpreted as not applying to a rule of professional conduct, laid down by a pharmacists' professional body in a Member State, which prohibits all pharmacists within the area over which it has jurisdiction from advertising outside the pharmacy quasi-pharmaceutical products which they are authorized to sell, in so far as that rule, which applies without distinction as to the origin of the products in question, does not affect the marketing of goods from other Member States differently from that of domestic products.
Case C-368/95 Familiapress

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61995J0368:EN:HTML
Keywords

1 Free movement of goods - Quantitative restrictions - Measures having equivalent effect - Definition - Prohibition on the sale of periodicals containing prize competitions - Treatment as national provisions regulating selling arrangements in a non-discriminatory manner - Precluded - Applicability of Article 30 of the Treaty

(EC Treaty, Art. 30)

2 Free movement of goods - Quantitative restrictions - Measures having equivalent effect - Prohibition on the sale of periodicals containing prize competitions - Restriction justified in order to maintain press diversity - Permissibility conditional on respect for fundamental rights - Reconciliation with freedom of expression - Limits

(EC Treaty, Art. 30)

3 Free movement of goods - Quantitative restrictions - Measures having equivalent effect - Prohibition on the sale of periodicals containing prize competitions - Justification - Maintaining press diversity - Conditions - To be assessed by the national court

(EC Treaty, Art. 30)

Summary

4 The application to products from other Member States of national provisions restricting or prohibiting certain selling arrangements is not such as to hinder directly or indirectly, actually or potentially, trade between Member States, so long as those provisions apply to all relevant traders operating within the national territory and so long as they affect in the same manner, in law and in fact, the marketing of domestic products and of those from other Member States.

That is not the case where the legislation of a Member State prohibits the sale on its territory of periodicals containing games or competitions for prizes. Even though such legislation is directed against a method of sales promotion, it bears on the actual content of the products, in so far as the competitions in question form an integral part of the magazine in which they appear, and cannot be concerned with a selling arrangement. Moreover, since it requires traders established in other Member States to alter the contents of the periodical, the prohibition at issue impairs access of the product concerned to the market of the Member State of importation and consequently hinders free movement of goods. It therefore constitutes in principle a measure having equivalent effect within the meaning of Article 30 of the Treaty.

5 Where a Member State relies on overriding requirements, such as maintaining press diversity, under Article 30 of the Treaty in order to justify rules which are likely to obstruct the exercise of free movement of goods, such justification must also be interpreted in the light of the general principles of law and in particular of fundamental rights. Those rights include freedom of expression, as enshrined in Article 10 of the European Convention for the Protection of Human Rights and Fundamental Freedoms. A prohibition on selling publications which offer the chance to take part in prize competitions may, in that context, detract from freedom of expression. Article 10 does, however, permit derogations from that freedom for the purposes of maintaining press diversity, in so far as they are prescribed by law and necessary in a democratic society.

6 Article 30 of the EC Treaty is to be interpreted as not precluding application of legislation of a Member State the effect of which is to prohibit the distribution on its territory by an undertaking established in another Member State of a periodical produced in that latter State containing prize puzzles or competitions which are lawfully organized in that State, provided that that prohibition is proportionate to maintenance of press diversity and that that objective cannot be achieved by less restrictive means.

This assumes, inter alia, that the newspapers offering the chance of winning a prize in games, puzzles or competitions are in competition with small newspaper publishers who are deemed to be unable to offer comparable prizes and the prospect of winning is liable to bring about a shift in demand.

Furthermore, the national prohibition must not constitute an obstacle to the marketing of newspapers which, albeit containing prize games, puzzles or competitions, do not give readers residing in the Member State concerned the opportunity to win a prize. It is for the national court to determine whether those conditions are satisfied on the basis of a study of the national press market concerned.
Case C-405/98 Gourmet

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61998J0405:EN:HTML
Keywords

1. Free movement of goods Derogations Protection of public health Prohibition on the advertising of alcoholic beverages Whether permissible Condition

(EC Treaty, Arts 30 and 36 (now, after amendment, Arts 28 EC and 30 EC)

2. Freedom to provide services Restrictions Prohibition on the advertising of alcoholic beverages Justified on the grounds of public health Condition

( EC Treaty, Arts 56 and 59 (now, after amendment, Arts 46 EC and 49 EC))

Summary

1. Articles 30 and 36 of the Treaty (now, after amendment, Articles 28 EC and 30 EC) do not preclude a prohibition on the advertising of alcoholic beverages provided for under national legislation, unless it is apparent that, in the circumstances of law and of fact which characterise the situation in the Member State concerned, the protection of public health against the harmful effects of alcohol can be ensured by measures having less effect on intra-Community trade.

( see para. 34 and operative part )

2. Articles 56 and 59 of the Treaty (now, after amendment, Articles 46 EC and 49 EC) do not preclude a prohibition on the advertising of alcoholic beverages provided for under national legislation, unless it is apparent that, in the circumstances of law and of fact which characterise the situation in the Member State concerned, the protection of public health against the harmful effects of alcohol can be ensured by measures having less effect on intra-Community trade.

( see para. 42 and operative part )
Case C-239/02 Douwe Egberts

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62002J0239:EN:HTML
(Approximation of laws – Interpretation of Article 28 EC and of Directives 1999/4/EC and 2000/13/EC – Validity of Directive 1999/4/EC – Labelling and advertising of foodstuffs – Prohibitions of references to health)

Summary of the Judgment

1.        Approximation of laws – Labelling and advertising of foodstuffs – Extracts of coffee and extracts of chicory – Directive 1999/4 – Product names – Simultaneous use of a brand name or fancy name – Whether permissible

(Directive 1999/4 of the European Parliament and of the Council, Art. 2)

2.        Approximation of laws – Labelling, presentation and advertising of foodstuffs – Directive 2000/13 – National rules prohibiting references to ‘slimming’ and to ‘medical recommendations or attestations’ in the labelling of foodstuffs – Not permissible – Justification – None

(Directive 2000/13 of the European Parliament and of the Council, Art. 18(1) and (2))

3.        Free movement of goods – Quantitative restrictions – Measures having equivalent effect – National rules prohibiting references to ‘slimming’ and to ‘medical recommendations or attestations’ in advertising of foodstuffs – Not permissible – Justification – None
Case 120/78 Cassis de Dijon

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61978J0120:EN:HTML
Keywords

1 . STATE MONOPOLIES OF A COMMERCIAL CHARACTER - SPECIFIC PROVISION OF THE TREATY - SCOPE

( EEC TREATY , ART . 37 )

2 . QUANTITATIVE RESTRICTIONS - MEASURES HAVING EQUIVALENT EFFECT - MARKETING OF A PRODUCT - DISPARITIES BETWEEN NATIONAL LAWS - OBSTACLES TO INTRA-COMMUNITY TRADE - PERMISSIBLE - CONDITIONS AND LIMITS

( EEC TREATY , ART . 30 AND 36 )

3 . QUANTITATIVE RESTRICTIONS - MEASURES HAVING EQUIVALENT EFFECT - CONCEPT - MARKETING OF ALCOHOLIC BEVERAGES - FIXING OF A MINIMUM ALCOHOL CONTENT

( EEC TREATY , ART . 30 )

Summary

1 . SINCE IT IS A PROVISION RELATING SPECIFICALLY TO STATE MONOPOLIES OF A COMMERCIAL CHARACTER , ARTICLE 37 OF THE EEC TREATY IS IRRELEVANT WITH REGARD TO NATIONAL PROVISIONS WHICH DO NOT CONCERN THE EXERCISE BY A PUBLIC MONOPOLY OF ITS SPECIFIC FUNCTION - NAMELY , ITS EXCLUSIVE RIGHT - BUT APPLY IN A GENERAL MANNER TO THE PRODUCTION AND MARKETING OF GIVEN PRODUCTS , WHETHER OR NOT THE LATTER ARE COVERED BY THE MONOPOLY IN QUESTION .

2 . IN THE ABSENCE OF COMMON RULES , OBSTACLES TO MOVEMENT WITHIN THE COMMUNITY RESULTING FROM DISPARITIES BETWEEN THE NATIONAL LAWS RELATING TO THE MARKETING OF A PRODUCT MUST BE ACCEPTED IN SO FAR AS THOSE PROVISIONS MAY BE RECOGNIZED AS BEING NECESSARY IN ORDER TO SATISFY MANDATORY REQUIREMENTS RELATING IN PARTICULAR TO THE EFFECTIVENESS OF FISCAL SUPERVISION , THE PROTECTION OF PUBLIC HEALTH , THE FAIRNESS OF COMMERCIAL TRANSACTIONS AND THE DEFENCE OF THE CONSUMER .

3 . THE CONCEPT OF ' ' MEASURES HAVING AN EFFECT EQUIVALENT TO QUANTITATIVE RESTRICTIONS ON IMPORTS ' ' , CONTAINED IN ARTICLE 30 OF THE EEC TREATY , IS TO BE UNDERSTOOD TO MEAN THAT THE FIXING OF A MINIMUM ALCOHOL CONTENT FOR ALCOHOLIC BEVERAGES INTENDED FOR HUMAN CONSUMPTION BY THE LEGISLATION OF A MEMBER STATE ALSO FALLS WITHIN THE PROHIBITION LAID DOWN IN THAT PROVISION WHERE THE IMPORTATION OF ALCOHOLIC BEVERAGES LAWFULLY PRODUCED AND MARKETED IN ANOTHER MEMBER STATE IS CONCERNED .
Case C-322/01 Doc Morris

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62001J0322:EN:HTML
(Articles 28 EC and 30 EC – Directives 92/28/EEC and 2000/31/EC – National legislation restricting internet sales of medicinal products for human use by pharmacies established in another Member State – Doctor's prescription required for supply – Prohibition on advertising the sale of medicinal products by mail order)»

Summary of the Judgment

1..Free movement of goods – Quantitative restrictions – Measures having equivalent effect – Definition – Prohibition on the sale by mail order of medicinal products the sale of which is restricted to pharmacies – Whether included – Justification limited to medicinal products subject to prescription – Reimportation of medicinal products into the Member State concerned – Not relevant

( Arts 28 EC and 30 EC )

2..Approximation of laws – Proprietary medicinal products – Advertising – Prohibition on advertising the sale by mail order of medicinal products the sale of which is restricted to pharmacies – Permissible only in respect of medicinal products subject to prescription

( Directive 2001/83/EC of the European Parliament and of the Council, Art. 88 )
Lecture 4 guest lecture Prof. Koutrakos
???


Lecture 5 – Persons I
case 66/85 Lawrie-Blum

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61985J0066:EN:HTML
Keywords

1 . FREE MOVEMENT OF PERSONS - WORKER - CONCEPT - EXISTENCE OF AN EMPLOYMENT RELATIONSHIP - TRAINEE TEACHER - INCLUDED

( EEC TREATY , ART . 48 ( 1 ))

2 . FREE MOVEMENT OF PERSONS - DEROGATIONS - EMPLOYMENT IN THE PUBLIC SERVICE - CONCEPT - PARTICIPATION IN THE EXERCISE OF POWERS CONFERRED BY PUBLIC LAW AND IN THE SAFEGUARDING OF THE GENERAL INTERESTS OF THE STATE - TRAINEE TEACHER

( EEC TREATY , ART . 48 ( 4 ))

Summary

1 . THE TERM ' WORKER ' IN ARTICLE 48 HAS A COMMUNITY MEANING . IT MUST BE DEFINED IN ACCORDANCE WITH OBJECTIVE CRITERIA WHICH DISTINGUISH THE EMPLOYMENT RELATIONSHIP BY REFERENCE TO THE RIGHTS AND DUTIES OF THE PERSONS CONCERNED . THE ESSENTIAL FEATURE OF AN EMPLOYMENT RELATIONSHIP IS THAT A PERSON PERFORMS SERVICES OF SOME ECONOMIC VALUE FOR AND UNDER THE DIRECTION OF ANOTHER PERSON IN RETURN FOR WHICH HE RECEIVES REMUNERATION . THE SPHERE IN WHICH THEY ARE PROVIDED AND THE NATURE OF THE LEGAL RELATIONSHIP BETWEEN EMPLOYEE AND EMPLOYER ARE IMMATERIAL AS REGARDS THE APPLICATION OF ARTICLE 48 .

THEREFORE , A TRAINEE TEACHER WHO , UNDER THE DIRECTION AND SUPERVISION OF THE SCHOOL AUTHORITIES , IS UNDERGOING A PERIOD OF SERVICE IN PREPARATION FOR THE TEACHING PROFESSION DURING WHICH HE PROVIDES SERVICES BY GIVING LESSONS AND RECEIVES REMUNERATION MUST BE REGARDED AS A WORKER WITHIN THE MEANING OF ARTICLE 48 ( 1 ) OF THE EEC TREATY , IRRESPECTIVE OF THE LEGAL NATURE OF THE EMPLOYMENT RELATIONSHIP .

2 . THE EXPRESSION ' EMPLOYMENT IN THE PUBLIC SERVICE ' WITHIN THE MEANING OF ARTICLE 48 ( 4 ), WHICH IS EXCLUDED FROM THE AMBIT OF ARTICLE 48 ( 1 ), ( 2 ) AND ( 3 ), MUST BE UNDERSTOOD AS MEANING THOSE POSTS WHICH INVOLVE DIRECT OR INDIRECT PARTICIPATION IN THE EXERCISE OF POWERS CONFERRED BY PUBLIC LAW AND IN THE DISCHARGE OF FUNCTIONS WHOSE PURPOSE IS TO SAFEGUARD THE GENERAL INTERESTS OF THE STATE OR OF OTHER PUBLIC AUTHORITIES AND WHICH THEREFORE REQUIRE A SPECIAL RELATIONSHIP OF ALLEGIANCE TO THE STATE ON THE PART OF PERSONS OCCUPYING THEM AND RECIPROCITY OF RIGHTS AND DUTIES WHICH FORM THE FOUNDATION OF THE BOND OF NATIONALITY . THE POSTS EXCLUDED ARE CONFINED TO THOSE WHICH , HAVING REGARD TO THE TASKS AND RESPONSIBILITIES INVOLVED , ARE APT TO DISPLAY THE CHARACTERISTICS OF THE SPECIFIC ACTIVITIES OF THE PUBLIC SERVICE IN THE SPHERES DESCRIBED ABOVE .

A PERIOD OF PREPARATORY SERVICE FOR THE TEACHING PROFESSION DOES NOT COME WITHIN THE SCOPE OF THAT PROVISION .
case 379/87 Groener

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61987J0379:EN:HTML
Keywords

Free movement of persons - Workers - Access to employment - Post of lecturer in a public educational institution - Requirement of linguistic knowledge - Whether permissible - Limits

( Council Regulation No 1612/68, Art . 3(1 ) )

Summary

A permanent full-time post of lecturer in public vocational education institutions is a post of such a nature as to justify the requirement of linguistic knowledge, within the meaning of the last subparagraph of Article 3(1 ) of Regulation No 1612/68 of the Council, provided that the linguistic requirement in question is imposed as part of a policy for the promotion of the national language which is, at the same time, the first official language and provided that that requirement is applied in a proportionate and non-discriminatory manner .
case C-415/93 Bosman

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61993J0415:EN:HTML
Selection of summary!!!

Union royale belge des sociétés de football association ASBL v Jean-Marc Bosman, Royal club liégeois SA v Jean-Marc Bosman and others and Union des associations européennes de football (UEFA) v Jean-Marc Bosman. - Reference for a preliminary ruling: Cour d'appel de Liège - Belgium. - Freedom of movement for workers - Competition rules applicable to undertakings - Professional footballers - Sporting rules on the transfer of players requiring the new club to pay a fee to the old club - Limitation of the number of players having the nationality of other Member States who may be fielded in a match. 
1. Procedure ° Request for measures of inquiry ° Request made after the close of the oral procedure ° Conditions for admissibility (Rules of Procedure of the Court of Justice, Arts 59(2) and 60)

2. Preliminary rulings ° Jurisdiction of the Court ° Limits ° Manifestly irrelevant questions and hypothetical questions referred in circumstances in which a useful answer is precluded ° Jurisdiction to reply to questions raised in the context of declaratory proceedings permitted under national law (EEC Treaty, Art. 177)

3. Community law ° Scope ° Sport as an economic activity ° Included (EEC Treaty, Art. 2)

4. Freedom of movement for persons ° Workers ° Treaty provisions ° Conditions of application ° Existence of an employment relationship ° Employer not an undertaking ° Not relevant (EEC Treaty, Art. 48)

5. Freedom of movement for persons ° Workers ° Treaty provisions ° Scope ° Rules governing business relationships between employers but affecting the terms of employment of workers ° Included (EEC Treaty, Art. 48)

6. Freedom of movement for persons ° Workers ° Freedom of establishment ° Freedom to provide services ° Treaty provisions ° Scope ° Sporting activity ° Limits (EEC Treaty, Arts 48, 52 and 59)

7. Freedom of movement for persons ° Workers ° Treaty provisions ° Scope ° Limitation in order to respect the diversity of national cultures as required by Article 128 of the EC Treaty ° Not possible (EEC Treaty, Art. 48; EC Treaty, Art 128(1))

8. Community law ° Principles ° Fundamental rights ° Freedom of association ° Implications ° Right of sporting associations to lay down rules likely to restrict freedom of movement for professional sportsmen ° Excluded (Single European Act, preamble; Treaty on European Union, Art. F(2))

9. Community law ° Principles ° Principle of subsidiarity ° Scope ° Restriction on the exercise of rights conferred on individuals by the Treaty ° Excluded 

10. Freedom of movement for persons ° Workers ° Treaty provisions ° Scope ° Rules aimed at regulating gainful employment in a collective manner but not emanating from a public authority ° Included (EEC Treaty, Art. 48)

11. Freedom of movement for persons ° Workers ° Restrictions justified on grounds of public policy, public security or public health ° Grounds which may be relied on by any private individual or public body (EEC Treaty, Art. 48)

12. Freedom of movement for persons ° Workers ° Treaty provisions ° Scope ° Rules laid down by sporting associations which determine the terms on which professional sportsmen can engage in gainful employment ° Included (EEC Treaty, Art. 48)

13. Freedom of movement for persons ° Workers ° Treaty provisions ° Scope ° Professional sportsman who is a national of a Member State and has entered into a contract of employment with a club in another Member State with a view to exercising gainful employment in that State ° Included (EEC Treaty, Art. 48)

14. Freedom of movement for persons ° Workers ° Rules laid down by sporting associations making the recruitment of a professional sportsman by a new employer in another Member State subject to the payment of a fee by the new employer to the old employer ° Not permissible ° Justification ° None (EEC Treaty, Art. 48)

15. Freedom of movement for persons ° Workers ° Equal treatment ° Rules laid down by sporting associations limiting the participation of players who are nationals of other Member States in certain competitions ° Not permissible ° Justification ° None (EEC Treaty, Art. 48)

16. Commission ° Powers ° Power to give guarantees concerning the compatibility of specific practices with the Treaty ° None unless specifically conferred ° Power to authorize practices contrary to the Treaty ° None

17. Preliminary rulings ° Interpretation ° Temporal effects of judgments ruling on interpretation ° Retroactive effect ° Limits ° Legal certainty ° Power of assessment of the Court (EEC Treaty, Art. 177)

case C-138/02 Collins

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62002J0138:EN:HTML
(Freedom of movement for persons – Article 48 of the EC Treaty (now, after amendment, Article 39 EC) – Concept of ‘worker’ – Social security allowance paid to jobseekers – Residence requirement – Citizenship of the European Union)

Summary of the Judgment

1.        Freedom of movement for persons – Worker – Definition – National of a Member State seeking paid employment in the territory of another Member State having worked there 17 years earlier – Not a ‘worker’ for the purposes of Title II of Part I of Regulation No 1612/68 (Council Regulation No 1612/68)

2.        Freedom of movement for persons – Right of entry and residence of nationals of Member States – National of a Member State seeking paid employment in the territory of another Member State having worked there 17 years earlier – Right of residence solely on the basis of Directive 68/360 – Excluded (Council Directive 68/360, Arts 4 and 8)

3.        Freedom of movement for persons – Workers – Equal treatment – European citizenship – Jobseeker’s allowance – Residence requirement – Permissibility – Conditions (EC Treaty, Arts 6, 8 and 48(2) (now, after amendment, Arts 12 EC, 17 EC and 39(2) EC))
case C-209/03 Bidar

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62003J0209:EN:HTML
(Reference for a preliminary ruling from the High Court of Justice of England and Wales, Queen’s Bench Division (Administrative Court)) (Citizenship of the Union – Articles 12 EC and 18 EC – Assistance for students in the form of subsidised loans – Provision limiting the grant of such loans to students settled in national territory)

Opinion of Advocate General Geelhoed delivered on 11 November 2004 

Judgment of the Court (Grand Chamber), 15 March 2005 

Summary of the Judgment

1.     EC Treaty – Scope of application for the purposes of the prohibition of any discrimination on grounds of nationality – Assistance provided to students to cover their maintenance costs – Included – National legislation reserving the grant of such assistance to students settled in the national territory – Not possible for students who are nationals of other Member States to be regarded as settled – Not permissible (Art. 12 EC)

2.     Preliminary rulings – Interpretation – Temporal effect of interpretative judgments – Retroactive effect – Limits imposed by the Court – Conditions – Significance for the Member State concerned of the financial consequences of a judgment – Not decisive (Art. 234 EC)
case  C-109/04 Kranemann

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62004J0109:EN:HTML
(Reference for a preliminary from the Bundesverwaltungsgericht)

Article 48 of the EC Treaty (now, after amendment, Article 39 EC) – Freedom of movement for workers – Civil servant undergoing preparatory practical training – Practical training completed in another Member State – Reimbursement of travel expenses limited to the domestic stretch of the journey
Judgment of the Court (First Chamber), 17 March 2005. 

Summary of the Judgment

Freedom of movement for persons – Workers – Equal treatment – Preparatory practical training – Reimbursement of travel expenses limited to the domestic stretch of the journey – Not permissible (EC Treaty, Art. 48 (now, after amendment, Art. 39 EC))

Article 48 of the Treaty (now, after amendment, Article 39 EC) precludes a national measure which grants a person who has completed a practical training period for certain jobs under conditions of genuine and effective activity as an employed person in a Member State other than his Member State of origin the right to reimbursement of travel expenses only up to the amount incurred in respect of the domestic stretch of the journey, while providing that, if such an activity were carried out on national territory, all the travel costs would be reimbursed.
Lecture 6 – Persons II
Carpenter case C-60/00

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62000J0060:EN:HTML
Keywords

1. Freedom to provide services - Treaty provisions - Not applicable in situations purely internal to a Member State (Art. 49 EC)

2. Freedom to provide services - Treaty provisions - Scope - Services provided to persons established in other Member States - Included - Possibility for the provider to rely on the Treaty provisions as against the Member State of establishment (Art. 49 EC)

3. Freedom to provide services - Restrictions justified by reasons of public interest - Permissibility conditional on respect for fundamental rights - Observance ensured by the Community judicature - European Convention on Human Rights taken into consideration - Right to respect for family life - Decision to deport a person from a country where close members of his family are living (Art. 49 EC; European Convention on Human Rights, Art. 8)

4. Freedom to provide services - Restrictions - National of a Member State established in that State providing services in other Member States - Spouse who is a national of a third country refused right to reside - Measure constituting an infringement of the right to respect for family life guaranteed by the European Convention on Human Rights - Not permissible – Criterion (Art. 49 EC; European Convention on Human Rights, Art. 8)

Summary

$$1. The provisions of the Treaty relating to the freedom to provide services, and the rules adopted for their implementation, are not applicable to situations which do not present any link to any of the situations envisaged by Community law. ( see para. 28 )

2. The right freely to provide services guaranteed by Article 49 EC may be relied on by a provider as against the State in which he is established if the services are provided for persons established in another Member State. ( see para. 30 )

3. A Member State may invoke reasons of public interest to justify a national measure which is likely to obstruct the exercise of the freedom to provide services only if that measure is compatible with the fundamental rights whose observance the Court ensures. In that regard, the removal of a person from a country where close members of his family are living may amount to an infringement of the right to respect for family life as guaranteed by Article 8 of the European Convention on Human Rights, which is among the fundamental rights which are protected in Community law. Such an infringement will infringe the Convention if such a decision does not meet the requirements of paragraph 2 of that article, that is unless it is in accordance with the law, motivated by one or more of the legitimate aims under that paragraph and necessary in a democratic society, that is to say justified by a pressing social need and, in particular, proportionate to the legitimate aim pursued.( see paras 40-42 )

4. Article 49 EC, read in the light of the fundamental right to respect for family life, is to be interpreted as precluding a refusal by the Member State of origin of a provider of services established in that Member State who provides services to recipients established in other Member States, of the right to reside in its territory to that provider's spouse, who is a national of a third country, if such a decision, which constitutes an infringement of the right to respect for family life, is not proportionate to the objective pursued. ( see paras 45-46, operative part )
Chen case C-200/02

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62002J0200:EN:HTML
Right of residence – Child with the nationality of one Member State but residing in another Member State – Parents nationals of a non-member country – Mother’s right to reside in the other Member State

Summary 
Citizenship of the European Union – Right to move and reside freely in the territory of the Member States – Directive 90/364 – Minor who is a national of a Member State, is covered by sickness insurance and is in the care of a parent who is a third-country national having sufficient resources for that minor and who is that minor’s primary carer – Right of residence, both for the minor and for the parent, in another Member State – Conditions for the minor to gain nationality – Not relevant (Art. 18 EC; Council Directive 90/364)
Pusa  case C-224/02

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62002J0224:EN:HTML
(Citizenship of the Union – Article 18 EC – Right to move freely and to reside in the Member States – Attachment of remuneration – Detailed rules)

Summary 

Citizenship of the European Union – Right to move and reside freely in the territory of the Member States – National legislation calculating the attachable part of a pension by deducting from that pension the national tax prepayment levied in that State – Failure to take account of the tax which the holder of such a pension must pay on it in the Member State where he resides – Not permissible – National legislation requiring the debtor to prove that the tax has in fact been paid in the other Member State before it can be taken into account – Whether permissible – Conditions (Art. 18 EC)
Effing case C-302/02

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62002J0302:EN:HTML
(Family benefits – Grant by a Member State of advances on maintenance payments for minor children – Child of a prisoner – Conditions of granting the maintenance payment – Prisoner transferred to another Member State to serve his sentence – Article 12 EC – Articles 3 and 13 of Regulation (EEC) No 1408/71)

Summary 

1.     Social security for migrant workers – Community rules – Scope ratione materiae – Benefits paid as an advance on maintenance payments for minor children – Person with maintenance obligation serving a prison sentence – Included (Council Regulation No 1408/71, Arts 1(u)(i) and 4(1)(h))

2.     Social security for migrant workers – Community rules – Scope ratione personae – Person covered by unemployment insurance during a period of imprisonment – Included (Council Regulation No 1408/71, Art. 2(1))

3.     Social security for migrant workers – Applicable legislation – Person having ceased all occupational activity in one Member State and having transferred his residence to another Member State – Prisoner having started to serve his sentence in one Member State and having been transferred to another Member State – Application of the legislation of the latter State (Council Regulation No 1408/71, Art. 13(2)(a) and (f))

4.     Social security for migrant workers – Family benefits – Person having ceased all occupational activity in one Member State and having transferred his residence to another Member State – Applicable national legislation making the grant of those benefits conditional on residence – Whether permissible (Art. 12 EC; Council Regulation No 1408/71, Art. 3)
Skalka case C-160/02

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62002J0160:EN:HTML
(Social security for migrant workers – Austrian rules on compensatory supplements to retirement pensions – Classification of benefits and lawfulness of the residence requirement under Regulation (EEC) No 1408/71)

Summary 

Social security for migrant workers – Special non-contributory benefits – Coordination scheme laid down in Article 10a of Regulation No 1408/71 – Scope – Compensatory supplement to retirement or invalidity pensions granted on the basis of objective criteria and not financed by contributions from insured persons – Benefit mentioned in Annex IIa to that regulation – Included (Council Regulation No 1408/71, Arts 4(2a) and 10a and Annex IIa)
Metock case C-127/08

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62008J0127:EN:HTML 
(Directive 2004/38/EC – Right of Union citizens and their family members to move and reside freely in the territory of a Member State – Family members who are nationals of non-member countries – Nationals of non-member countries who entered the host Member State before becoming spouses of Union citizens)

Judgment

1        This reference for a preliminary ruling concerns the interpretation of Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC (OJ 2004 L 158, p. 77, and corrigenda (OJ 2004 L 229, p. 35, OJ 2005 L 30, p. 27, OJ 2005 L 197, p. 34, and OJ 2007 L 204, p. 28)).

2        The reference was made in the course of four applications for judicial review before the High Court, each seeking inter alia an order of certiorari quashing the decision of the Minister for Justice, Equality and Law Reform (‘the Minister for Justice’) refusing to grant a residence card to a national of a non-member country married to a Union citizen residing in Ireland.
Lecture 7 – Establishment and services
Case C-55/94 Gebhard

http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61994J0055 

Keywords

1. Freedom of movement for persons ° Freedom of establishment ° Treaty provisions ° Scope ° Pursuit on a stable and continuous basis from a professional base in a Member State other than the State of origin of an activity directed towards, among others, nationals of the host State ° Included (EC Treaty, Art. 52)

2. Freedom to provide services ° Treaty provisions ° Scope ° Temporary nature of the activities pursued ° Criteria ° Installation of infrastructure for professional purposes in the host Member State ° Permissibility ° Conditions (EC Treaty, Art. 60, third para.)

3. Freedom of movement for persons ° Freedom of establishment ° Restrictions resulting from the obligation to comply in the host Member State with rules relating to the pursuit of certain activities ° Permissibility ° Conditions ° Requirement for a diploma ° Obligation of the national authorities to take account of the equivalence of diplomas or training (EC Treaty, Art. 52)

Summary

1. A national of a Member State who pursues a professional activity on a stable and continuous basis in another Member State where he holds himself out from an established professional base to, amongst others, nationals of that State comes under the chapter relating to the right of establishment and not the chapter relating to services.

2. As appears from the third paragraph of Article 60 of the Treaty, the rules on freedom to provide services cover ° at least where the provider moves in order to provide his services ° the situation in which a person moves from one Member State to another, not for the purposes of establishment there, but in order to pursue his activity there on a temporary basis.

The temporary nature of the activities in question has to be determined in the light of its duration, regularity, periodicity and continuity. This does not mean that the provider of services within the meaning of the Treaty may not equip himself with some form of infrastructure in the host Member State (including an office, chambers or consulting rooms) in so far as such infrastructure is necessary for the purposes of performing the services in question.

3. The possibility for a national of a Member State to exercise his right of establishment, and the conditions for his exercise of that right, must be determined in the light of the activities which he intends to pursue on the territory of the host Member State.

Where the taking-up of a specific activity is not subject to any rules in the host State, a national of any other Member State will be entitled to establish himself and pursue that activity there. On the other hand, where the taking-up or the pursuit of a specific activity is subject to certain conditions in the host Member State, a national of another Member State intending to pursue that activity must in principle comply with them.

Such conditions, which may consist in particular of an obligation to hold particular diplomas, to belong to a professional body or to comply with certain rules of professional conduct or with rules relating to the use of professional titles, must fulfil certain requirements where they are liable to hinder or make less attractive the exercise of a fundamental freedom guaranteed by the Treaty, such as freedom of establishment. There are four such requirements: they must be applied in a non-discriminatory manner; they must be justified by imperative requirements in the general interest; they must be suitable for securing the attainment of the objective which they pursue; and they must not go beyond what is necessary in order to attain it.

As far as conditions relating to the possession of a qualification are concerned, Member States must take account of the equivalence of diplomas and, if necessary, proceed to a comparison of the knowledge and qualifications required by their national rules and those of the person concerned.
Freedom of Establishment:

Case C-268/99 Jany and others 

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-268/99&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100 

(External relations — Association agreements between the Communities and Poland and between the Communities and the Czech Republic — Freedom of establishment — ‘Economic activities’ — Whether or not they include the activity of prostitution
Judgment

1.    By decision of 15 July 1999, received at the Court on 19 July 1999, the Arrondissementsrechtbank te 's-Gravenhage (District Court, The Hague) referred for a preliminary ruling under Article 234 EC five questions concerning the interpretation of Articles 44 and 58 of the Europe Agreement establishing an association between the European Communities and their Member States, of the one part, and the Republic of Poland, of the other part, concluded and approved on behalf of the Communities by Decision 93/743/Euratom, ECSC, EC of the Council and the Commission of 13 December 1993 (OJ 1993 L 348, p. 1) (‘the Association Agreement between the Communities and Poland’), and of Articles 45 and 59 of the Europe Agreement establishing an association between the European Communities and their Member States, of the one part, and the Czech Republic, of the other part, concluded and approved on behalf of the Communities by Decision 94/910/ECSC, EC, Euratom of the Council and the Commission of 19 December 1994 (OJ 1994 L 360, p. 1) (‘the Association Agreement between the Communities and the Czech Republic’).

2.    The questions have arisen in proceedings brought by Ms Jany and Ms Szepietowska, who are Polish nationals, and Ms Padevetova, Ms Zacalova, Ms Hrubcinova and Ms Überlackerova, who are Czech nationals, against the Staatssecretaris van Justitie (the Netherlands Secretary of State for Justice) (‘the Secretary of State’) contesting his dismissal on the merits of their objections to his earlier decisions refusing them residence permits to enable them to work as self-employed prostitutes.

Case 2/74 Reyners

http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61974J0002 

Keywords

1 . FREEDOM OF ESTABLISHMENT - RESTRICTIONS - ABOLITION - TRANSITIONAL PERIOD - EXPIRY - RULE ON EQUAL TREATMENT WITH NATIONALS - DIRECT EFFECT( EEC TREATY, ARTICLES 7, 8 ( 7 ) AND 52 )

2 . FREEDOM OF ESTABLISHMENT - DEROGATION - SCOPE - LIMITATION - OFFICIAL AUTHORITY - EXERCISE - DIRECT AND SPECIFIC CONNEXION - AVOCATS - TYPICAL ACTIVITIES NOT CONCERNED WITH( EEC TREATY, ARTICLE 55 )

Summary

1 . THE RULE ON EQUAL TREATMENT WITH NATIONALS IS ONE OF THE FUNDAMENTAL LEGAL PROVISIONS OF THE COMMUNITY .

AS A REFERENCE TO A SET OF LEGISLATIVE PROVISIONS EFFECTIVELY APPLIED BY THE COUNTRY OF ESTABLISHMENT TO ITS OWN NATIONALS, THIS RULE IS, BY ITS ESSENCE, CAPABLE OF BEING DIRECTLY INVOKED BY NATIONALS OF ALL THE OTHER MEMBER STATES .

IN LAYING DOWN THAT FREEDOM OF ESTABLISHMENT SHALL BE ATTAINED AT THE END OF THE TRANSITIONAL PERIOD, ARTICLE 52 THUS PROVIDES AN OBLIGATION TO OBTAIN A PRECISE RESULT, THE FULFILMENT OF WHICH HAD TO BE MADE EASIER BY, BUT NOT MADE DEPENDENT ON, THE IMPLEMENTATION OF A PROGRAMME OF PROGRESSIVE MEASURES .

SINCE THE END OF THE TRANSITIONAL PERIOD ARTICLE 52 OF THE TREATY IS A DIRECTLY APPLICABLE PROVISION DESPITE THE ABSENCE, IN A PARTICULAR SPHERE, OF THE DIRECTIVES PRESCRIBED BY ARTICLES 54 ( 2 ) AND 57 ( 1 ) OF THE TREATY .

2 . HAVING REGARD TO THE FUNDAMENTAL CHARACTER OF FREEDOM OF ESTABLISHMENT AND THE RULE ON EQUAL TREATMENT WITH NATIONALS IN THE SYSTEM OF THE TREATY, THE EXCEPTIONS ALLOWED BY THE FIRST PARAGRAPH OF ARTICLE 55 CANNOT BE GIVEN A SCOPE WHICH WOULD EXCEED THE OBJECTIVE FOR WHICH THIS EXEMPTION CLAUSE WAS INSERTED .

THE EXCEPTION TO FREEDOM OF ESTABLISHMENT PROVIDED FOR BY THE FIRST PARAGRAPH OF ARTICLE 55 MUST BE RESTRICTED TO THOSE ACTIVITIES REFERRED TO IN ARTICLE 52 WHICH IN THEMSELVES INVOLVE A DIRECT AND SPECIFIC CONNEXION WITH THE EXERCISE OF OFFICIAL AUTHORITY; IT IS NOT POSSIBLE TO GIVE THIS DESCRIPTION, IN THE CONTEXT OF A PROFESSION SUCH AS THAT OF AVOCAT, TO ACTIVITIES SUCH AS CONSULTATION AND LEGAL ASSISTANCE OR THE REPRESENTATION AND DEFENCE OF PARTIES IN COURT EVEN IF THE PERFORMANCE OF THESE ACTIVITIES IS COMPULSORY OR THERE IS A LEGAL MONOPOLY IN RESPECT OF IT .
Case C-340/89 Vlassopoulou

http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61989J0340 

Keywords

Free movement of persons - Freedom of establishment - Lawyers - Access to the profession - Obligation of Member States to examine the correspondence between the diplomas and qualifications required by national law and those obtained in the Member State of origin - Obligation to give a reasoned decision open to challenge in legal proceedings (EEC Treaty, Art. 52)

Summary

Article 52 of the EEC Treaty must be interpreted as requiring the national authorities of a Member State to which an application for admission to the profession of lawyer is made by a Community subject who is already admitted to practice as a lawyer in his country of origin and who practices as a legal adviser in the first-mentioned Member State to examine to what extent the knowledge and qualifications attested by the diploma obtained by the person concerned in his country of origin correspond to those required by the rules of the host State. That examination must be carried out in accordance with a procedure which is in conformity with the requirements of Community law concerning the effective protection of the fundamental rights conferred by the Treaty on Community subjects. It follows that any decision taken must be capable of being made the subject of judicial proceedings in which its legality under Community law can be reviewed and that the person concerned must be able to ascertain the reasons for the decision taken in his regard.

If those diplomas correspond only partially, the national authorities in question are entitled to require the person concerned to prove that he has acquired the knowledge and qualifications which are lacking. In this regard the said authorities must assess whether the knowledge acquired in the host Member State, either during a course of study or by way of practical experience, is sufficient in order to prove possession of the knowledge which is lacking.

If the completion of a period of preparation or training for entry into the profession is required in the host Member State, the national authorities must decide whether professional experience acquired in the Member State of origin or in the host Member State may be regarded as satisfying that requirement in full or in part.
Case C-140/03 Commission v. Greece (opticians)

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-140/03&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100
Failure of a Member State to fulfil obligations – Articles 43 EC and 48 EC – Opticians – Conditions of establishment – Establishment and operation of opticians’ shops – Restrictions – Justification – Principle of proportionality

Summary of the Judgment

1.        Freedom of movement for persons – Freedom of establishment – Restrictions – National legislation prohibiting a qualified optician from operating more than one optician’s shop – Not permitted – Justification – None (Art. 43 EC)

2.        Freedom of movement for persons – Freedom of establishment – Restrictions – National legislation limiting the possibility for a natural person of opening an optician’s shop – Not permitted – Justification – None (Arts 43 EC and 48 EC)
Case C-162/99 Commission v. Italy (dentists)

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-162/99&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100 

Keywords

1. Freedom of movement for persons Freedom of establishment Practitioners of dentistry Access to the profession Residence requirement Not permissible (EC Treaty, Arts 48 and 52 (now, after amendment, Arts 39 EC and 43 EC))

2. Freedom of movement for persons Freedom of establishment Practitioners of dentistry Restriction to dentists who are Italian nationals of the right to maintain their professional registration in Italy upon their transferring their residence to another Member State Not permissible (EC Treaty, Arts 48 and 52 (now, after amendment, Arts 39 EC and 43 EC))

3. Member States Obligations Need to ensure that Community law is applied Failure to fulfil obligations Maintenance of national legislation incompatible with Community law Not permissible (EC Treaty, Art. 169 (now Art. 226 EC))

Summary

1. Where a Member State makes registration with the dental association, and therefore the practice by dentists of their profession, subject to the requirement that the persons concerned reside in the district of the professional association with which they seek registration, that constitutes a restriction on freedom of establishment and freedom of movement for workers in that such a requirement prevents dentists established or resident in another Member State from setting up a second dental surgery in the first State or practising as employees there. ( see para. 20 )

2. National legislation restricting to dentists who are nationals of the Member State concerned the right to request the maintenance of their professional registration in the event of their residence being transferred to another Member State of the European Communities involves discrimination based on nationality, contrary to Articles 48 and 52 of the Treaty (now, after amendment, Articles 39 EC and 43 EC). ( see paras 31-32 )

3. The need to ensure that Community law is fully applied requires Member States not only to bring their legislation into conformity with Community law but also to do so by adopting rules of law capable of creating a situation which is sufficiently precise, clear and transparent to allow individuals to know the full extent of their rights and rely on them before the national courts. 

That requirement is also applicable where general principles of constitutional law, such as the general principle of equal treatment, are involved, and is of particular importance where the provisions of Community law in question are intended to accord rights to nationals of other Member States, inasmuch as those nationals are not normally aware of such principles.

The maintenance unchanged, in the legislation of a Member State, of a provision which is incompatible with a provision of the Treaty gives rise to an ambiguous state of affairs by maintaining, as regards those subject to the law who are concerned, a state of uncertainty as to the possibilities for them of relying on Community law, and therefore constitutes a failure on the part of that State to fulfil its obligations under the Treaty. ( see paras 22-23, 33 )
Case C-145/99 Commission v. Italy (lawyers) 

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-145/99&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100 

 (Failure by a Member State to fulfil its obligations ( Articles 52 and 59 of the EC Treaty (now, after amendment, Articles 43 EC and 49 EC) ( Directive 89/48/EEC ( Access to and practice of the profession of lawyer)
Case C-168/91 Konstantinidis 

http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61991J0168 

Keywords

Freedom of movement for persons ° Freedom of establishment ° National rules concerning the method for transcribing a Greek name in the Roman alphabet ° Permissible ° Limits (EEC Treaty, Art. 52)

Summary

There is nothing in the Treaty to preclude a Member State which uses the Roman alphabet from transcribing a Greek name in Roman characters in its registers of civil status. Where it undertakes such transcription, it is for that State to adopt legislative or administrative measures laying down the detailed rules for such transcription, in accordance with the prescriptions of any international conventions relating to civil status to which it is a party. Such rules are to be regarded as incompatible with Article 52 of the Treaty only in so far as their application causes a Greek national such a degree of inconvenience as in fact to interfere with his freedom to exercise the right of establishment enshrined in that article.

Such interference occurs if a Greek national is obliged by the legislation of the State in which he is established to use, in the pursuit of his occupation, a spelling of his name derived from the transliteration used in the registers of civil status if that spelling is such as to modify its pronunciation, with the risk that potential clients may confuse him with other persons.

Case 81/87 Daily Mail 

http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61987J0081 

Keywords

1 . Free movement of persons - Freedom of establishment - Company incorporated under the legislation of a Member State and having its registered office there - Right to transfer the central management and control of a company to another Member State – None ( EEC Treaty, Arts 52 and 58 )

2 . Free movement of persons - Freedom of establishment - Directive 73/148 - Not applicable to legal persons ( Council Directive 73/148 )

Summary

1 . The Treaty regards the differences in national legislation concerning the connecting factor required of companies incorporated thereunder and the question whether - and if so how - the registered office or real head office of a company incorporated under national law may be transferred from one Member State to another as problems which are not resolved by the rules concerning the right of establishment but must be dealt with by future legislation or conventions, which have not yet been adopted or concluded . Therefore, in the present state of Community law, Articles 52 and 58 of the Treaty, properly construed, confer no right on a company incorporated under the legislation of a Member State and having its registered office there to transfer its central management and control to another Member State .

2 . The title and provisions of Council Directive 73/148 of 21 May 1973 on the abolition of restrictions on movement and residence within the Community for nationals of Member States with regard to establishment and the provision of services refer solely to the movement and residence of natural persons, and the provisions of the directive cannot, by their nature, be applied by analogy to legal persons . Therefore, Directive 73/148, properly construed, confers no right on a company to transfer its central management and control to another Member State .
Case C-221/89 Factortame II

http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61989J0221 

Keywords

1. Member States - Obligations - Exercise of residual powers in the field of the registration of vessels - Compliance with Community law

2. Free movement of persons - Freedom of establishment - Registration of a fishing vessel in a Member State - Conditions relating to the nationality, residence and domicile of the owners, charterers and operators of the vessel - Unlawful - Power of derogation of the national authorities - Absence of effect - System of fishing quotas - Absence of effect - Condition relating to the location of place from which the vessel is managed and its operations directed and controlled - Lawful(EEC Treaty, Art. 52)

Summary

1. As Community law stands at present, it is for the Member States to determine, in accordance with the rules of international law, the conditions which must be fulfilled in order for a vessel to be registered in their registers and granted the right to fly their flag, but, in exercising that power, the Member States must comply with the rules of Community law.

2. It is contrary to the provisions of Community law and, in particular, to Article 52 of the Treaty for a Member State to enact legislation stipulating as conditions for the registration of a fishing vessel in its national register:

(a) that the owners and the charterers, managers and operators of the vessel must be nationals of that Member State or companies incorporated in that Member State, and that, in the latter case, at least 75% of the shares in the company must be owned by nationals of that Member State or by companies fulfilling the same requirements and 75% of the directors of the company must be nationals of that Member State;

(b) that the said owners, charterers, managers, operators, shareholders and directors, as the case may be, must be resident and domiciled in that Member State.

Neither the existence of a Community system of national fishing quotas nor the fact that the competent minister of a Member State has the power to dispense with, inter alia, the nationality requirement in respect of an individual in view of the length of time such individual has resided in that Member State and has been involved in the fishing industry of that Member State makes such legislation compatible with Community law.

However, it is not contrary to Community law for a Member State to stipulate as a condition for the registration of a fishing vessel in its national register that the vessel in question must be managed and its operations directed and controlled from within that Member State.
Case C-212/97 Centros
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Keywords

Freedom of movement for persons - Freedom of establishment - Company formed in accordance with the law of a Member State in which it has its registered office but in which it conducts no business - Establishment of a branch in another Member State - Registration refused - Not permissible - Member States free to adopt measures to combat fraud (EC Treaty, Arts 52 and 58)

Summary

It is contrary to Articles 52 and 58 of the Treaty for a Member State to refuse to register a branch of a company formed in accordance with the law of another Member State in which it has its registered office but in which it conducts no business where the branch is intended to enable the company in question to carry on its entire business in the State in which that branch is to be created, while avoiding the need to form a company there, thus evading application of the rules governing the formation of companies which, in that State, are more restrictive as regards the paying up of a minimum share capital. Given that the right to form a company in accordance with the law of a Member State and to set up branches in other Member States is inherent in the exercise, in a single market, of the freedom of establishment guaranteed by the Treaty, the fact that a national of a Member State who wishes to set up a company chooses to form it in the Member State whose rules of company law seem to him the least restrictive and to set up branches in other Member States cannot, in itself, constitute an abuse of the right of establishment.

That interpretation does not, however, prevent the authorities of the Member State concerned from adopting any appropriate measure for preventing or penalising fraud, either in relation to the company itself, if need be in cooperation with the Member State in which it was formed, or in relation to its members, where it has been established that they are in fact attempting, by means of the formation of a company, to evade their obligations towards private or public creditors established in the territory of the Member State concerned.
Case 33/74 Van Binsbergen

http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61974J0033 

Keywords

1 . SERVICES - FREEDOM TO PROVIDE SERVICES - RESTRICTIONS - ABOLITION - DIRECT EFFECT( EEC TREATY, FIRST PARAGRAPH OF ARTICLE 59 AND THIRD PARAGRAPH OF ARTICLE 60 )

2 . SERVICES - FREEDOM TO PROVIDE SERVICES - RESTRICTIONS - CONDITION OF RESIDENCE - PROHIBITION - PARTICULAR SERVICES - PERSONS ASSISTING ADMINISTRATION OF JUSTICE - PROFESSIONAL RULES - OBSERVANCE OF SUCH RULES - REQUIREMENT OF PROFESSIONAL ESTABLISHMENT - OBJECTIVE NECESSITY - LAWFUL REQUIREMENT( EEC TREATY, FIRST PARAGRAPH OF ARTICLE 59 AND THIRD PARAGRAPH OF ARTICLE 60 )

Summary

1 . THE FIRST PARAGRAPH OF ARTICLE 59 AND THE THIRD PARAGRAPH OF ARTICLE 60 HAVE DIRECT EFFECT AND MAY THEREFORE BE RELIED ON BEFORE NATIONAL COURTS, AT LEAST IN SO FAR AS THEY SEEK TO ABOLISH ANY DISCRIMINATION AGAINST A PERSON PROVIDING A SERVICE BY REASON OF HIS NATIONALITY OR OF THE FACT THAT HE RESIDES IN A MEMBER STATE OTHER THAN THAT IN WHICH THE SERVICE IS TO BE PROVIDED .

2 . THE FIRST PARAGRAPH OF ARTICLE 59 AND THE THIRD PARAGRAPH OF ARTICLE 60 OF THE EEC TREATY MUST BE INTERPRETED AS MEANING THAT THE NATIONAL LAW OF A MEMBER STATE CANNOT, BY IMPOSING A REQUIREMENT AS TO HABITUAL RESIDENCE WITHIN THAT STATE, DENY PERSONS ESTABLISHED IN ANOTHER MEMBER STATE THE RIGHT TO PROVIDE SERVICES, WHERE THE PROVISION OF SERVICES IS NOT SUBJECT TO ANY SPECIAL CONDITION UNDER THE NATIONAL LAW APPLICABLE .

HOWEVER, TAKING INTO ACCOUNT THE PARTICULAR NATURE OF THE SERVICES TO BE PROVIDED, SPECIFIC REQUIREMENTS IMPOSED ON THE PERSON PROVIDING THE SERVICE CANNOT BE CONSIDERED INCOMPATIBLE WITH THE TREATY WHERE THEY HAVE AS THEIR PURPOSE THE APPLICATION OF PROFESSIONAL RULES JUSTIFIED BY THE GENERAL GOOD - IN PARTICULAR RULES RELATING TO ORGANIZATION, QUALIFICATIONS, PROFESSIONAL ETHICS, SUPERVISION AND LIABILITY - WHICH ARE BINDING UPON ANY PERSON ESTABLISHED IN THE STATE IN WHICH THE SERVICE IS PROVIDED, WHERE THE PERSON PROVIDING THE SERVICE WOULD ESCAPE FROM THE AMBIT OF THOSE RULES BY BEING ESTABLISHED IN ANOTHER MEMBER STATE .

LIKEWISE, A MEMBER STATE CANNOT BE DENIED THE RIGHT TO TAKE MEASURES TO PREVENT THE EXERCISE BY A PERSON PROVIDING SERVICES WHOSE ACTIVITY IS ENTIRELY OR PRINCIPALLY DIRECTED TOWARDS ITS TERRITORY OF THE FREEDOM GUARANTEED BY ARTICLE 59 FOR THE PURPOSE OF AVOIDING THE PROFESSIONAL RULES OF CONDUCT WHICH WOULD BE APPLICABLE TO HIM IF HE WERE ESTABLISHED WITHIN THAT STATE .

ACCORDINGLY THE REQUIREMENT THAT PERSONS WHOSE FUNCTIONS ARE TO ASSIST THE ADMINISTRATION OF JUSTICE MUST BE PERMANENTLY ESTABLISHED FOR PROFESSIONAL PURPOSES WITHIN THE JURISDICTION OF CERTAIN COURTS OR TRIBUNALS CANNOT BE CONSIDERED INCOMPATIBLE WITH THE PROVISIONS OF ARTICLES 59 AND 60, WHERE SUCH REQUIREMENT IS OBJECTIVELY JUSTIFIED BY THE NEED TO ENSURE OBSERVANCE OF PROFESSIONAL RULES OF CONDUCT CONNECTED, IN PARTICULAR, WITH THE ADMINISTRATION OF JUSTICE AND WITH RESPECT FOR PROFESSIONAL ETHICS .
Free Movement of Services

Case C-159/90 SPUC v. Grogan

http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61990J0159 
Keywords

++++

1. Preliminary rulings - Reference to the Court - Need for a preliminary ruling in view of a case pending before the national court - Condition for exercising the power to make a reference - Jurisdiction of the national court must not have been exhausted (EEC Treaty, Art. 177)

2. Freedom to provide services - Services - Concept - Medical termination of pregnancy - Covered(EEC Treaty, Art. 60)

3. Freedom to provide services - Services - Concept - Non-economic activity - Excluded - Prohibition by a Member State in which the medical termination of pregnancy is forbidden of the distribution of information about the possibilities of using for that purpose providers of services lawfully operating in another Member State - Information distributed by a group unconnected with the providers of services - Prohibition not contrary to Community law (EEC Treaty, Arts 59 and 60)

Summary

1. A national court or tribunal is not empowered to bring a matter before the Court by way of a reference for a preliminary ruling under Article 177 of the Treaty unless a dispute is pending before it in the context of which it is called upon to give a decision which could take into account the preliminary ruling. Conversely, the Court of Justice has no jurisdiction to hear a reference for a preliminary ruling when at the time it is made the procedure before the court making it has already been terminated.

2. Medical termination of pregnancy, performed in accordance with the law of the State in which it is carried out, constitutes a service within the meaning of Article 60 of the Treaty.

3. The provision of information on an economic activity is not to be regarded as a provision of services within the meaning of Article 60 of the Treaty where the information is not distributed on behalf of an economic operator but constitutes merely a manifestation of freedom of expression.

As a result, it is not contrary to Community law for a Member State in which medical termination of pregnancy is forbidden to prohibit students associations from distributing information about the identity and location of clinics in another Member State where voluntary termination of pregnancy is lawfully carried out and the means of communicating with those clinics, where the clinics in question have no involvement in the distribution of the said information.
Cases 286/82 Luisi and Carbone 

http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61982J0286 
Keywords

1 . FREEDOM TO PROVIDE SERVICES - PROVISIONS OF THE TREATY - SCOPE - RECIPIENTS OF SERVICES( EEC TREATY , ARTS 59 AND 60 )

2 . BALANCE OF PAYMENTS - LIBERALIZATION OF PAYMENTS - CURRENT PAYMENTS AND MOVEMENTS OF CAPITAL - CONCEPTS - PHYSICAL TRANSFER OF BANK NOTES - CLASSIFICATION( EEC TREATY , ARTS 67 AND 106 )

3 . BALANCE OF PAYMENTS - LIBERALIZATION OF PAYMENTS - CURRENCY COVERED THEREBY( EEC TREATY , ART . 106 )

4 . BALANCE OF PAYMENTS - LIBERALIZATION OF PAYMENTS - TRANSFERS OF FOREIGN CURRENCY IN CONNECTION WITH THE PROVISION OF SERVICES - RESTRICTIONS - ABOLITION - CONTROLS BY MEMBER STATES - WHETHER PERMISSIBLE - LIMITS( EEC TREATY , ART . 106 )

Summary

1 . THE FREEDOM TO PROVIDE SERVICES INCLUDES THE FREEDOM , FOR THE RECIPIENTS OF SERVICES , TO GO TO ANOTHER MEMBER STATE IN ORDER TO RECEIVE A SERVICE THERE , WITHOUT BEING OBSTRUCTED BY RESTRICTIONS , EVEN IN RELATION TO PAYMENTS . TOURISTS , PER- SONS RECEIVING MEDICAL TREATMENT AND PERSONS TRAVELLING FOR THE PURPOSES OF EDUCATION OR BUSINESS ARE TO BE REGARDED AS RECIPIENTS OF SERVICES .

2.THE GENERAL SCHEME OF THE TREATY SHOWS , AND A COMPARISON BETWEEN ARTICLES 67 AND 106 CONFIRMS , THAT THE CURRENT PAYMENTS COVERED BY ARTICLE 106 ARE TRANSFERS OF FOREIGN EXCHANGE WHICH CONSTITUTE THE CONSIDERATION WITHIN THE CONTEXT OF AN UNDERLYING TRANSACTION , WHILST THE MOVEMENTS OF CAPITAL COVERED BY ARTICLE 67 ARE FINANCIAL OPERATIONS ESSENTIALLY CONCERNED WITH THE INVESTMENT OF THE FUNDS IN QUESTION RATHER THAN REMUNERATION FOR A SERVICE . FOR THAT REASON MOVEMENTS OF CAPITAL MAY THEMSELVES GIVE RISE TO CURRENT PAY- MENTS , AS IS IMPLIED BY ARTICLES 67 ( 2 ) AND 106 ( 1 ).

THE PHYSICAL TRANSFER OF BANK NOTES MAY NOT THEREFORE BE CLASSIFIED AS A MOVEMENT OF CAPITAL WHERE THE TRANSFER IN QUESTION CORRESPONDS TO AN OBLIGATION TO PAY ARISING FROM A TRANSACTION INVOLVING THE MOVEMENT OF GOODS OR SERVICES .

3.ARTICLE 106 COMPELS MEMBER STATES TO AUTHORIZE THE PAYMENTS REFERRED TO IN THAT PROVISION IN THE CURRENCY OF THE MEMBER STATE IN WHICH THE CREDITOR OR BENEFICIARY RESIDES . PAYMENTS MADE IN THE CURRENCY OF A THIRD COUNTRY ARE NOT THEREFORE COVERED BY THAT PROVISION .

4.ARTICLE 106 OF THE TREATY MUST BE INTERPRETED AS MEANING THAT :

TRANSFERS IN CONNECTION WITH TOURISM OR TRAVEL FOR THE PURPOSES OF BUSINESS , EDUCATION OR MEDICAL TREATMENT CONSTITUTE PAYMENTS AND NOT MOVEMENTS OF CAPITAL , EVEN WHERE THEY ARE EFFECTED BY MEANS OF THE PHYSICAL TRANSFER OF BANK NOTES ;

ANY RESTRICTIONS ON SUCH PAYMENTS ARE ABOLISHED AS FROM THE END OF THE TRANSITIONAL PERIOD ;

MEMBER STATES RETAIN THE POWER TO VERIFY THAT TRANSFERS OF FOREIGN CURRENCY PURPORTEDLY INTENDED FOR LIBERALIZED PAYMENTS ARE NOT IN REALITY USED FOR UNAUTHORIZED MOVEMENTS OF CAPITAL ;

CONTROLS INTRODUCED FOR THAT PURPOSE MAY NOT HAVE THE EFFECT OF LIMITING PAYMENTS AND TRANSFERS IN CONNECTION WITH THE PROVISION OF SERVICES TO A SPECIFIC AMOUNT FOR EACH TRANSACTION OR FOR A GIVEN PERIOD , OR OF RENDERING ILLUSORY THE FREEDOMS RECOGNIZED BY THE TREATY OR OF SUBJECTING THE EXERCISE THEREOF TO THE DISCRETION OF THE ADMINISTRATIVE AUTHORITIES;
SUCH CONTROLS MAY INVOLVE THE FIXING OF FLAT-RATE LIMITS BELOW WHICH NO VERIFICATION IS CARRIED OUT , WHEREAS IN THE CASE OF EXPENDITURE EXCEEDING THOSE LIMITS PROOF IS REQUIRED THAT THE AMOUNTS TRANSFERRED HAVE ACTUALLY BEEN USED IN CONNECTION WITH THE PROVISION OF SERVICES , PROVIDED HOWEVER THAT THE FLAT-RATE LIMITS SO DETERMINED ARE NOT SUCH AS TO AFFECT THE NORMAL PATTERN OF THE PROVISION OF SERVICES .
Case C-384/93 Alpine Investments

http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61993J0384 
1. Freedom to provide services ° Treaty provisions ° Scope ° Services offered by telephone to potential recipients in other Member States ° Included (EEC Treaty, Art. 59)

2. Freedom to provide services ° Treaty provisions ° Scope ° Services provided from one Member State to another without the provider' s moving ° Included (EEC Treaty, Art. 59)

3. Freedom to provide services ° Restrictions ° Prohibition ° Scope ° Measures applicable without distinction in the Member State where the provider is established ° Included (EEC Treaty, Art. 59)

4. Freedom to provide services ° Restrictions ° Concept ° Prohibition of cold calling potential clients in other Member States by telephone ° Included (EEC Treaty, Art. 59)

5. Freedom to provide services ° Restrictions ° Prohibition of cross-border cold calling by telephone for services linked to investment in commodities futures ° Justification by public-interest reasons ° Maintaining the good reputation of the financial sector of the Member State laying down the prohibition ° Proportionality of the prohibition ° Permissible (EEC Treaty, Art. 59)

Summary

1. The prior existence of relations between a provider and an identifiable recipient of services is not a condition for application of the provisions on the freedom to provide services. On a proper construction, therefore, Article 59 of the Treaty applies to offers of services which a provider makes by telephone to potential recipients established in other Member States.

2. On a proper construction, Article 59 of the Treaty applies to services which a provider supplies without moving from the Member State in which he is established to recipients established in other Member States.

3. Article 59 of the Treaty covers not only restrictions laid down by the State of destination but also those laid down by the State of origin, even if they are generally applicable measures, are not discriminatory and neither their object nor their effect is to put the national market at an advantage over providers of services from other Member States.

4. A prohibition against telephoning potential clients in another Member State without their prior consent can constitute a restriction on freedom to provide services since it deprives the operators concerned of a rapid and direct technique for marketing and contacting clients.

5. It is a restriction on freedom to provide services for a Member State to prohibit financial intermediaries established there from contacting potential clients in another Member State by telephone without their prior consent to offer them services linked to investment in commodities futures, but the restriction is justified by the imperative reason of public interest consisting in maintaining the good reputation of the national financial sector. The smooth operation of financial markets is largely contingent on the confidence they inspire in investors, which depends in particular on the existence of professional regulations serving to ensure the competence and trustworthiness of financial intermediaries. By protecting investors from a method of canvassing which generally catches them unawares, the prohibition of cold calling on a market as speculative as that in commodities futures seeks to secure the integrity of the national financial sector.

Since the Member State from which the unsolicited telephone call is made is best placed to regulate the canvassing of potential clients who are in another Member State, it cannot be complained that the former Member State does not leave that task to the Member State of the recipient. Moreover, the restriction at issue cannot be considered excessive since it is limited to the sector in which abuses have been found and to only one of the possible methods of approaching clients.
Case C-288/89 Gouda
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Keywords

1. Freedom to provide services - Treaty provisions - Scope - Limits(EEC Treaty, Arts 56 and 59)

2. Freedom to provide services - Restrictions - Limitation of the re-transmission of advertising contained in radio or television programmes broadcast from other Member States(EEC Treaty, Art. 59)

3. Freedom to provide services - Restrictions - Justified by reasons relating to the general interest - Cultural policy - Permissibility – Conditions (EEC Treaty, Art. 59)

4. Freedom to provide services - Restrictions - Conditions affecting the structure of foreign broadcasting organizations operating in the audio-visual sector - Justification based on reasons relating to the general interest - None(EEC Treaty, Art. 59)

5. Freedom to provide services - Restrictions - Limitation of the re-transmission of advertising contained in radio or television programmes broadcast from other Member States - Justified on grounds relating to the general interest - Conditions(EEC Treaty, Art. 59)

Summary

1. The abolition of restrictions on freedom to provide services within the Community referred to in the first paragraph of Article 59 of the Treaty entails, in the first place, the abolition of any discrimination against a person providing services on account of his nationality or the fact that he is established in a Member State other than that in which the service is to be provided.

National rules which are not applicable to services without discrimination as regards their origin are compatible with Community law only if they can be brought within an express derogation, such as that contained in Article 56 of the Treaty, which may not be invoked in order to pursue objectives of an economic nature.

In the absence of harmonization of the rules applicable to services, or even a system of equivalence, restrictions on the freedom to provide services may arise in the second place as a result of the application of national provisions which affect any person established in the national territory to persons providing services established in the territory of another Member State who already have to satisfy the requirements of that State' s legislation. Such restrictions come within the scope of Article 59 if the application of the national legislation to foreign persons providing services is not justified by overriding reasons relating to the general interest or if the requirements embodied in that legislation are already satisfied by the rules imposed on those persons in the Member State in which they are established.

Lastly, the application of national provisions to providers of services established in other Member States must be such as to guarantee the achievement of the intended aim and not go beyond that which is necessary in order to achieve it. Therefore it must not be possible to achieve the same result by less restrictive rules.

2. Conditions imposed by a Member State on the transmission by operators of cable networks established in its territory of radio or television programmes containing advertisements specifically intended for the public in that State broadcast by a broadcasting body established in the territory of another Member State, which relate both to the structure of such bodies and to the advertising contained in the programmes, constitute restrictions on the freedom to provide services covered by Article 59 of the Treaty.

3. A cultural policy with the aim of safeguarding the freedom of expression of the various (in particular, social, cultural, religious and philosophical) components of a Member State may constitute an overriding requirement relating to the general interest which justifies a restriction on freedom to provide services.

4. Conditions affecting the structure of foreign organizations operating in the audio-visual sector cannot be regarded as being objectively necessary in order to safeguard the general interest in maintaining a national radio and television system which secures pluralism.

5. Restrictions on the broadcasting of advertisements may be imposed for an aim relating to the general interest, namely protection of consumers from excessive advertising or, in the context of a cultural policy, maintaining a certain level of programme quality. However, if such restrictions affect only advertising intended specifically for the public in the Member State in question, they are not justified by overriding reasons relating to the general interest, since they are designed to restrict the competition to which a national body with a monopoly over the broadcasting of such advertising may be exposed from foreign operators.
Lecture 8 – Free movement of Capital
Joined Cases C-163/94, C-165/94 and C-250/94, Criminal proceedings against Lucas Emilio Sanz de Lera, Raimundo Díaz Jiménez and Figen Kapanoglu, [1995] ECR I-4821.
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Keywords
Free movement of capital and freedom of payments ° Restrictions on capital movements ° National rules making physical transfers of money subject generally to authorization ° Not permissible ° Justified by the option contained in Article 73c of the Treaty ° No ° Possibility for individuals to rely on the corresponding provisions(EC Treaty, Arts 73b(1), 73c and 73d(1)(b))

Summary

Articles 73b(1) and 73d(1)(b) of the Treaty, which prohibit restrictions on movements of capital between Member States and between Member States and non-member countries, on the one hand, and authorizing Member States to take all requisite measures to prevent infringements of national law and regulations, on the other, preclude national rules which make the export of coins, banknotes or bearer cheques generally subject to prior authorization but do not by contrast preclude a transaction of that nature being made conditional on a prior declaration.

Although the measures authorized by Article 73d(1)(b) include those designed to ensure effective fiscal supervision and to prevent illegal activities such as tax evasion, money laundering, drug trafficking and terrorism, the requirement of an authorization is not necessary for those purposes, which may be achieved by measures less restrictive of the free movement of capital. It is sufficient, rather than requiring an authorization, which has the effect of subjecting the free movement of capital to the discretion of the administrative authorities and is thus capable of making that freedom illusory, to set up an adequate system requiring a declaration indicating the nature of the operation envisaged and the identity of the declarant, which would require the competent authorities to proceed with a rapid examination of the declaration and enable them, if necessary, to carry out in due time the investigations found to be necessary to determine whether capital was being unlawfully transferred and to impose the requisite penalties if national legislation was being contravened, a course which would not suspend the operation concerned but would nevertheless enable the national authorities to carry out, in order to uphold public policy, effective supervision to prevent infringements of national law and regulations.

Moreover, rules requiring an authorization as a general principle do not fall within the scope of Article 73c(1) of the Treaty, which authorizes, subject to certain conditions, restrictions on movements of capital between Member States and non-member countries where they involve direct investment, establishment, the provision of financial services or the admission of securities to capital markets because, on the one hand, the physical export of means of payment cannot itself be regarded as a capital movement of that kind, and on the other hand the rules apply to all exports of means of payment, including those which do not, in the non-member countries, involve such operations.

Article 73b(1), in conjunction with Articles 73c and 73d(1)(b), may be relied on before national courts and may render inapplicable national rules inconsistent therewith.
Case C-222/97, Manfred Trummer and Peter Mayer, [1999] ECR I-1661.

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61997J0222:EN:HTML
Keywords

1 Free movement of capital - Movements of capital within the meaning of Article 73b of the Treaty - Definition - Creation of a mortgage - Included(EC Treaty, Art. 73b; Council Directive 88/361)

2 Free movement of capital - Restrictions - Prohibition by a Member State of registration of a mortgage in the currency of another Member State - Not permissible - Justification - None(EC Treaty, Art. 73b)

Summary

1 It is apparent from the nomenclature in respect of movements of capital annexed to Directive 88/361 for the implementation of Article 67 of the Treaty - which, despite the fact that the directive was adopted on the basis of Articles 69 and 70(1) of the EEC Treaty, still has the same indicative value as it did before Articles 67 to 73 of the EEC Treaty were replaced by Article 73b et seq. of the EC Treaty - that both the liquidation of an investment in real property (Point II of the nomenclature) and the grant of sureties, other guarantees and rights of pledge (Point IX of the nomenclature) constitute movements of capital within the meaning of Article 73b. Since a mortgage is inextricably linked to the liquidation of an investment in real property, and since, as the classic method of securing a loan linked to a sale of real property, it constitutes an `other guarantee', it is covered by Article 73b of the Treaty, prohibiting restrictions on the movement of capital between Member States and between Member States and third countries.

2 Article 73b of the Treaty precludes the application of national rules requiring a mortgage securing a debt payable in the currency of another Member State to be registered in the national currency, since it cannot be registered for an amount greater than the corresponding value of that debt in the national currency as at the date of the application for registration.

Such rules must be regarded as a restriction on the movement of capital, since their effect is to weaken the link between the debt to be secured, payable in the currency of another Member State, and the mortgage, whose value may, as a result of subsequent currency exchange fluctuations, come to be lower than that of the debt to be secured. This can only reduce the effectiveness of such a security, and thus its attractiveness. Consequently, those rules are liable to dissuade the parties concerned from denominating a debt in the currency of another Member State, thus depriving them of a right which constitutes a component element of the free movement of capital and payments.

Moreover, the obligation imposed by the rules at issue, requiring recourse to the national currency for the purposes of creating a mortgage, cannot be justified by any overriding factor designed, in the public interest, to ensure the foreseeability and transparency of the mortgage system. Although a Member State is entitled in that connection to take the necessary measures to ensure that the mortgage system clearly and transparently prescribes the respective rights of mortgagees inter se, as well as the rights of mortgagees as a whole vis-à-vis other creditors, the rules at issue enable lower-ranking creditors to establish the precise amount of prior-ranking debts, and thus to assess the value of the security offered to them, only at the price of a lack of security for creditors whose debts are denominated in foreign currencies.
Case C-302/97, Klaus Konle, [1999] ECR I-3099.

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61997J0302:EN:HTML
Keywords

1 Freedom of movement for persons - Freedom of establishment - Free movement of capital - Treaty provisions - Scope - National legislation regulating the acquisition of land – Covered (EC Treaty, Art. 54(3)(e) (now, after amendment, Art. 44(3)(e) EC); Council Directive 88/361, Annex I)

2 Accession of new Member States to the Communities - Austria - Finland - Sweden - Freedom of movement for persons, free movement of services and capital - Transitional measures concerning Austria - Existing legislation regarding secondary residences - Concept of `existing legislation' (1994 Act of Accession, Art. 70)

3 Free movement of capital - Restrictions on the acquisition of immovable property - Transitional measures, under the 1994 Act of Accession, concerning Austria - Scheme, adopted before the date of accession, for prior authorisation of the acquisition of immovable property - Exemption only for own nationals - Justification put forward - Article 70 of the Act of Accession (EC Treaty, Art. 73b (now Art. 56 EC); 1994 Act of Accession, Art. 70)

4 Free movement of capital - Restrictions on the acquisition of immovable property - Transitional measures, under the 1994 Act of Accession, concerning Austria - Scheme, adopted after the date of accession, for prior authorisation of the acquisition of immovable property - Whether justified - No justification (EC Treaty, Art. 73b (now Art. 56 EC); 1994 Act of Accession, Art. 70)

5 Community law - Rights conferred on individuals - Where breached by a Member State - To be assessed by the national courts

6 Community law - Rights conferred on individuals - Where breached by a Member State - To be assessed by the national courts - Obligation to make reparation for damage caused to individuals - In federal States, reparation to be ensured by public authorities - Application of national law - Limits

Summary

1 National legislation on the acquisition of land must comply with the provisions of the Treaty on freedom of establishment for nationals of Member States and the free movement of capital. As is apparent from Article 54(3)(e) of the Treaty (now, after amendment, Article 44 EC), the right to acquire, use or dispose of immovable property on the territory of another Member State is the necessary corollary of freedom of establishment. Capital movements include investments in immovable property on the territory of a Member State by non-residents, as is clear from the nomenclature of capital movements set out in Annex I to Directive 88/361 for the implementation of Article 67 of the Treaty.

2 The concept of `existing legislation' within the meaning of Article 70 of the 1994 Act of Accession - a provision which permits Austria to maintain its existing legislation regarding secondary residences for five years from the date of accession - is based on a factual criterion, so that its application does not require an assessment of the validity in domestic law of the national provisions at issue. Thus, any rule regarding secondary residences which was in force in the Republic of Austria at the date of accession is, in principle, covered by the derogation laid down in Article 70 of the Act of Accession. It would be otherwise if that rule were withdrawn from the domestic legal system by a decision by the constitutional court of the Member State concerned subsequent to the date of accession but with retroactive effect from before that date, thereby eliminating the provision in question as regards the past, it being for the courts of that Member State to assess the temporal effects of declarations of unconstitutionality made by the constitutional court of that State.

3 Article 73b of the Treaty (now Article 56 EC) and Article 70 of the 1994 Act of Accession do not preclude a scheme for acquiring land such as that introduced by the Tiroler Grundverkehrsgesetz 1993 (Tyrol Law on the Transfer of Land), exempting only Austrian nationals from having to obtain authorisation before acquiring a plot of land which is built on and thus from having to demonstrate, to that end, that the planned acquisition will not be used to establish a secondary residence. Although that legislation creates a discriminatory restriction against nationals of other Member States in respect of capital movements between Member States, that is authorised by the Act of Accession which allows Austria to maintain its existing legislation regarding secondary residences for five years from the date of accession.

4 Article 73b of the Treaty (now Article 56 EC) and Article 70 of the 1994 Act of Accession preclude a scheme for acquiring land such as that introduced by the Tiroler Grundverkehrsgesetz 1996 (Tyrol Law on the Transfer of Land), which places all prospective acquirers of land under an obligation to apply for administrative authorisation prior to the acquisition of such property.

As regards Article 73b, such a requirement entails, by its very purpose, a restriction on the free movement of capital and constitutes a restrictive measure which can be justified only if it meets a town and country planning objective such as maintaining, in the general interest, a permanent population and an economic activity independent of the tourist sector in certain regions, provided that it is not applied in a discriminatory manner and that the same result cannot be achieved by other less restrictive procedures. That is not the position, however, given the risk of discrimination inherent in a system of prior authorisation for the acquisition of land and the other possibilities at the disposal of the Member State concerned for ensuring compliance with its town and country planning guidelines.

As regards the purported justification based on Article 70 of the Act of Accession, which enables Austria to maintain its existing legislation regarding secondary residences for five years from the date of accession, the relevant provisions of the 1996 Law cannot be covered by the derogation provided for by that provision. Although no measure adopted after the date of accession is, by that fact alone, automatically excluded from the derogation - for example, it is covered by the derogation if, in substance, it is identical to the previous legislation or limited to reducing or eliminating an obstacle to the exercise of Community rights and freedoms in the earlier legislation - legislation such as that at issue, which is based on an approach which differs from that of the previous law and establishes new procedures, cannot be treated as legislation existing at the time of accession.
Case C-251/98 C. Baars v Inspecteur der Belastingen Particulieren/ Ondernemingen Gorinchem, [2000] ECR I-2787.

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61998J0251:EN:HTML
Keywords

1. Freedom of movement for persons - Freedom of establishment - Treaty provisions - Scope - Capital holding of a Member State national conferring a definite influence on the management of a company established in another Member State - Inclusion(EC Treaty, Art.52 (now, after amendment, Art.43 EC))

2. Freedom of movement for persons - Freedom of establishment - Tax legislation - Exemption from wealth tax in respect of assets invested in shares restricted to holdings in companies established in the taxing Member State - not permissible - Whether justified - No such justification (EC Treaty, Art. 52 (now, after amendment, Art. 43 EC))

Summary

1. It is clear from the second paragraph of Article 52 of the Treaty that freedom of establishment includes the right to set up and manage undertakings, in particular companies or firms, in a Member State by a national of another Member State. So, a national of a Member State who has a holding in the capital of a company established in another Member State which gives him definite influence over the company's decisions and allows him to determine its activities is exercising his right of establishment.( see paras 22 )

2. Article 52 of the Treaty (now, after amendment, Article 43 EC) precludes a Member State's tax legislation, which, in circumstances where a holding in the capital of a company confers on the shareholder a definite influence over the company's decisions and allows him to determine its activities,

- allows nationals of Member States resident on its territory an exemption, in whole or in part, from wealth tax in respect of the assets invested in shares in the company,

- but makes that exemption subject to the condition that the holding be held in a company established in the Member State concerned, thus denying it to holders of shares in companies established in other Member States.

Such legislation provides for a difference in treatment between taxpayers by adopting as its criterion the seat of the companies of which those taxpayers are shareholders and cannot be justified by the need to preserve the coherence of the tax system.( see paras 30, 37-38, 41 and operative part )
Case C-35/98, Staatssecretaris van Financiën v Verkooijen, [2000].

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-35/98&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100
Free movement of capital - Freedom of establishment - Tax legislation (direct taxation) - Taxation of share dividends - Exemption - Limitation to dividends on shares in companies established in the territory of the Member State concerned)
Joined Cases C-515/99, C-519/99 to C-524/99 and C-526/99 to C-540/99, Hans Reisch e.a., [2002] ECR I-2157.

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-515/99&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100 

(Free movement of capital ( Article 56 EC ( Prior notification and authorisation procedure for the acquisition of building plots ( Absence of purely internal situation)
Case C-452/04, Fidium Finanz AG v Bundesanstalt für Finanzdienstleistungsaufsicht, [2006] ECR I-9521.

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-452/04&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100 

(Freedom to provide services – Free movement of capital – Companies established in non-member countries – Activity entirely or principally directed towards the territory of a Member State – Grant of credit on a commercial basis – Requirement of prior authorisation in the Member State in which the service is provided)

Summary of the Judgment

1. Freedom to provide services – Free movement of capital – Provisions of the Treaty – Examination of a national measure affecting both freedoms (Arts 49 EC and 56 EC)

2. Freedom to provide services – Provisions of the Treaty – Scope (Arts 49 EC and 56 EC)

Case C-98/01, Commission v UK, [2003] ECR I-4641.

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-98/01%20&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100
(Failure by a Member State to fulfil its obligations - Articles 43 EC and 56 EC - Rights attaching to the United Kingdom's Special Share in BAA plc)
Case C-174/04 Commission v Italy, [2005] ECR I-4933.

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-174/04&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100  


(Failure of a Member State to fulfil obligations – Article 56 EC – Automatic suspension of voting rights in privatised undertaking)

Summary of the Judgment

Free movement of capital — Restrictions — National rules limiting voting rights attaching to holdings of the capital of undertakings operating in the energy sector acquired by certain public undertakings — Not permissible

(Art. 56 EC)

A Member State which maintains in force rules providing for the automatic suspension of voting rights attaching to holdings in excess of 2% of the capital of undertakings operating in the electricity and gas sectors, where those holdings are acquired by public undertakings not quoted on regulated financial markets and enjoying a dominant position in their own domestic markets, has failed to fulfil its obligations under Article 56 EC.

Such rules mean that the category of public undertakings concerned is precluded from participating effectively in the management and control of the undertakings at issue and has the effect of dissuading public undertakings established in other Member States, in particular, from acquiring shares in those undertakings. (see paras 30, 42, operative part)
Lecture 9 – Trade Policy

Case C-70/94, Fritz Werner Industrie-Ausrüstungen GmbH v Federal Republic of Germany. [1995].

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61994J0070:EN:HTML
Keywords

1. Common commercial policy ° Scope ° Restriction on the export to non-member countries of goods which can be used for military purposes ° Included ° Exclusive competence of the Community(EC Treaty, Art. 113)

2. Common commercial policy ° Common export regime ° Regulation No 2603/69 ° Scope ° Measures having an effect equivalent to quantitative restrictions ° Requirement for a licence to export goods which can be used for military purposes ° Included ° Justification ° Public security(Council Regulation No 2603/69, Arts 1 and 11)

Summary

1. Article 113 of the Treaty must be interpreted as meaning that a measure restricting exports to non-member countries of certain products capable of being used for military purposes falls within its scope and that the Community enjoys exclusive competence in that matter, which excludes the competence of the Member States save where the Community grants them specific authorization.

The concept of the common commercial policy provided for in Article 113 must not be interpreted restrictively, so as to avoid disturbances in intra-Community trade by reason of the disparities to which a narrow interpretation of that policy would give rise in certain sectors of economic relations with non-member countries. Nor may a Member State restrict the scope of that concept by freely deciding, in the light of its own foreign policy or security requirements, whether a measure is covered by that article.

2. Although Article 1 of Regulation No 2603/69, establishing common rules for exports in the context of the common commercial policy, lays down the principle of freedom of exportation, Article 11 of that regulation provides that it does not preclude the adoption or application by a Member State of quantitative restrictions on exports that are justified, inter alia, on grounds of public security. That derogation must be understood as applying also to measures having equivalent effect and as referring to both internal and external security.

Consequently, Community law does not preclude national provisions applicable to trade with non-member countries under which the export of a product capable of being used for military purposes is subject to the issue of a licence on the ground that this is necessary in order to avoid the risk of a serious disturbance to its foreign relations which may affect the public security of a Member State within the meaning of the abovementioned Article 11.

Case C-83/94, Criminal proceedings against Peter Leifer, Reinhold Otto Krauskopf and Otto Holzer [1995].
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61994J0083:EN:HTML 

Keywords

++++

1. Common commercial policy ° Scope ° Restriction of exports of dual-use goods to non-member countries ° Included ° Exclusive competence of the Community (EC Treaty, Art. 113)

2. Common commercial policy ° Common export regime ° Regulation No 2603/69 ° Freedom to export ° Derogations ° Public security ° Meaning ° Restrictions imposing penalties applied by a Member State to the export of dual-use goods ° Whether permissible ° Conditions ° Observance of the principle of proportionality ° Individuals may rely on Article 1 of the regulation before the national court Council Regulation No 2603/69, Arts 1 and 11)

Summary

1. Article 113 of the Treaty is to be interpreted as meaning that rules restricting exports to non-member countries of dual-use goods, that is to say, goods capable of being used for both civil and military purposes, fall within its scope and that the Community has exclusive competence in that matter, which excludes the competence of the Member States save where the Community grants them specific authorization. The concept of the common commercial policy provided for in Article 113 must not be interpreted restrictively, so as to avoid disturbances in intra-Community trade by reason of the disparities to which a narrow interpretation of that policy would give rise in certain sectors of economic relations with non-member countries.

2. Although Article 1 of Regulation No 2603/69 establishing common rules for exports in the context of the common commercial policy lays down the principle of freedom to export goods, Article 11 of that regulation provides that it does not preclude the adoption or application by a Member State of quantitative restrictions on exports that are justified, inter alia, on grounds of public security. That derogation must be understood as applying also to measures having equivalent effect and as referring to both internal and external security.

Consequently, provided it observes the principle of proportionality, a Member State may, exceptionally, adopt under Article 11 national measures restricting the export to non-member countries of dual-use goods, that is to say, goods capable of being used for both civil and military purposes, on the ground that this is necessary in order to prevent the risk of a serious disturbance to its foreign relations or to the peaceful coexistence of nations which may affect the public security of a Member State within the meaning of that article.

If there is a threat to public security, which is a matter for the national court to consider, an obligation on the applicant for a licence to export dual-use goods to prove that they will be used exclusively for civil purposes, or a refusal to issue a licence if the goods can objectively be used for military purposes, may constitute proportionate requirements falling within the scope of the discretion enjoyed by the national authorities.

Community law does not preclude national authorities from making breaches of the licensing procedure subject to criminal penalties, provided that the penalties applicable do not exceed what appears to be proportionate in relation to the public security aim pursued.

Article 1 of Regulation No 2603/69 confers on individuals rights which they may assert before the courts.
Case C-124/95, The Queen, ex parte Centro-Com Srl v HM Treasury and Bank of England [1997].

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61995J0124:EN:HTML 

Keywords

1 Common commercial policy - National measures of foreign and security policy - Restrictions on exports - Obligation to respect Community provisions (EC Treaty, Art. 113)

2 Common commercial policy - Common export rules - Sanctions against Serbia and Montenegro - Prohibition of exports to those non-member countries - Exception for medical products - National rules placing restrictions on payments for exports duly effected from other Member States - Not permissible - Justification - Legal certainty – None (EC Treaty, Art. 113; Council Regulations No 2603/69, Arts 1 and 11, and No 1432/92)

3 Common commercial policy - National measures infringing Community rules - Justification based on the existence of agreements concluded prior to the EEC Treaty - Conditions - Matter for determination by the national court (EC Treaty, Arts 113 and 234)

Summary

4 The powers retained by the Member States in the field of foreign and security policy must be exercised in a manner consistent with Community law and, in particular, with the provisions adopted by the Community in the sphere of the common commercial policy provided for by Article 113 of the Treaty. They cannot treat national measures whose effect is to prevent or restrict the export of certain products as falling outside the scope of the common commercial policy on the ground that they have foreign and security policy objectives.

5 The common commercial policy provided for by Article 113 of the Treaty, as implemented by Regulation No 1432/92, prohibiting trade between the Community and the Republics of Serbia and Montenegro, and by Regulation No 2603/69, establishing common rules for exports, precludes Member State A from adopting, for the purpose of ensuring effective application of United Nations Security Council Resolution 757 (1992), measures prohibiting Serbian or Montenegrin funds deposited in its territory from being released in order to pay for goods exported by a national of Member State B from Member State B to Serbia or Montenegro on the ground that Member State A allows payment for such exports to be made only if the exports take place from its own territory and they have been authorized by its own competent authorities pursuant to Regulation No 1432/92, when the goods in question have been classified by the United Nations Sanctions Committee as products intended for strictly medical purposes and the competent authorities of Member State B have issued export authorization for them in accordance with Regulation No 1432/92.

Article 1 of Regulation No 2603/69 implements the principle of freedom to export at Community level and must therefore be interpreted as prohibiting not only quantitative restrictions on exports of goods from the Community to third countries but also measures adopted by the Member States whose effect is equivalent to a quantitative restriction where their application may lead to an export prohibition. Since the measures in issue constitute a restriction on the payment of the price of the goods, which is an essential element of an export transaction, they are equivalent to a quantitative restriction on exports.

In addition, since effective application of the sanctions can be ensured by other Member States' authorization procedures, as provided for by Regulation No 1432/92, recourse to Article 11 of Regulation No 2603/69, which authorizes the adoption or application by the Member States of quantitative restrictions on exports for reasons inter alia of public security, cannot be justified.

6 National measures which prove to be contrary to the common commercial policy provided for in Article 113 of the Treaty and to the Community regulations implementing that policy are justified under Article 234 of the Treaty only if they are necessary to ensure that the Member State concerned performs its obligations towards non-member countries under an agreement concluded prior to entry into force of the Treaty or prior to accession by that Member State.

In proceedings for a preliminary ruling it is not for the Court but for the national court to determine which obligations are imposed by an earlier agreement on the Member State concerned and to ascertain their ambit so as to determine the extent to which they thwart application of the provisions of Community law in question.
Lecture 10 - Social Policy and the Internal Market I

Case 63/86 Commission v. Italy (social housing), 
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61986J0063 

Keywords

FREE MOVEMENT OF PERSONS - FREEDOM OF ESTABLISHMENT - FREEDOM TO PROVIDE SERVICES - ACCESS TO PUBLIC AID FOR HOUSING - EXCLUSION OF NATIONALS OF THE OTHER MEMBER STATES - NOT PERMISSIBLE ( EEC TREATY, ARTS 52 AND 59 )

Summary

A NATIONAL OF A MEMBER STATE WHO WISHES TO PURSUE AN ACTIVITY AS A SELF-EMPLOYED PERSON IN ANOTHER MEMBER STATE MUST, IF COMPLETE EQUALITY OF COMPETITION WITH THE NATIONALS OF THE LATTER STATE IS TO BE ASSURED, BE ABLE TO OBTAIN HOUSING IN CONDITIONS EQUIVALENT TO THOSE ENJOYED BY SUCH NATIONALS . IN THIS RESPECT, EVEN THOUGH IN PRACTICE THE HOUSING NEEDS OF COMMUNITY NATIONALS WHO MAKE USE OF THE FREEDOMS CONFERRED BY THE TREATY ARE VARIABLE, IT IS NOT PERMISSIBLE, IN THE MATTER OF THE APPLICATION OF THE FUNDAMENTAL PRINCIPLE OF NATIONAL TREATMENT, TO DISTINGUISH BETWEEN DIFFERENT FORMS OF ESTABLISHMENT OR TO EXCLUDE PROVIDERS OF SERVICES .

THAT IS WHY THERE IS AN INFRINGEMENT OF ARTICLES 52 AND 59 OF THE TREATY WHERE A MEMBER STATE, UNDER VARIOUS PROVISIONS OF ITS LEGISLATION, PERMITS ONLY ITS OWN NATIONALS TO PURCHASE AND LEASE HOUSING BUILT OR RENOVATED WITH THE HELP OF PUBLIC FUNDS AND TO OBTAIN REDUCED-RATE MORTGAGE LOANS .
Case 305/87 Commission v. Greece (housing), 
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61987J0305 

Keywords

Free movement of persons - Workers - Freedom of establishment - Freedom to provide services - National legislation discriminating against nationals of other Member States in regard to the acquisition and enjoyment of rights in immovable property - Unlawful( EEC Treaty, Arts 48, 52 and 59; Regulation No 1612/68 of the Council, Art . 9 )

Summary

Restrictions applied by a Member State to nationals of other Member States in regard to the acquisition and enjoyment of rights in immovable property are contrary to Articles 48, 52 and 59 of the Treaty .

In the first place, in regard to workers, access to housing and ownership of property, provided for in Article 9 of Regulation No 1612/68, is the corollary of freedom of movement and is for that reason covered by the prohibition of discrimination laid down in Article 48 of the Treaty .

In the second place, with regard to freedom of establishment, the prohibition of discrimination on grounds of nationality laid down in Article 52 of the Treaty is concerned not solely with the specific rules on the pursuit of an occupation but also with the rules relating to the various general facilities which are of assistance in the pursuit of that occupation, with the result that it applies to the acquisition and use of immovable property .

Finally, with regard to freedom to provide services, access to ownership and the use of immovable property is guaranteed by Article 59 of the Treaty to the extent that, as in the case of immovable property from which or in which a service is provided, such access is appropriate to enable that freedom to be exercised effectively and may not be subject to discriminatory restrictions .
Case C-80/94 Wielockx, 
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61994J0080 

Keywords

Freedom of movement for persons ° Freedom of establishment ° Fiscal legislation ° Right to deduct from taxable income profits allocated to form a pension reserve ° Right refused, by reason of residence abroad, to a national of another Member State who has made use of the freedom of establishment ° Justification ° Taxation of the future old-age annuity in another Member State pursuant to a bilateral tax convention ° Not permissible(EC Treaty, Art. 52)

Summary

A rule laid down by a Member State which allows its residents to deduct from their taxable income business profits which they allocate to form a pension reserve but denies that benefit to Community nationals liable to pay tax who, although resident in another Member State, receive all or almost all of their income in the first State, cannot be justified by the fact that the periodic pension payments subsequently drawn out of the pension reserve by the non-resident taxpayer are not taxed in the first State but in the State of residence ° with which the first State has concluded a double-taxation convention ° even if, under the tax system in force in the first State, a strict correspondence between the deductibility of the amounts added to the pension reserve and the liability to tax of the amounts drawn out of it cannot be achieved by generalizing the benefit. Such discrimination is therefore contrary to Article 52 of the Treaty.
Case C-107/94 Asscher, 
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61994J0107 

Keywords

1. Freedom of movement for persons ° Freedom of establishment ° Provisions of the Treaty ° Persons covered ° Non-resident national of a Member State pursuing activities as a self-employed person both in that State and in another Member State ° Included (EC Treaty, Art. 52)

2. Freedom of movement for persons ° Freedom of establishment ° Fiscal legislation ° Income taxes ° Non-resident national of a Member State pursuing activities as a self-employed person both in that State and in another Member State ° Higher rate of tax than applicable to residents ° Not permissible ° Use of tax measures to offset absence of membership of, and absence of contribution to, the national social security scheme ° Not permissible (EC Treaty, Art. 52; Council Regulation No 1408/71)

Summary

1. A national of a Member State pursuing an activity as a self-employed person in another Member State, in which he resides, may rely on Article 52 of the Treaty as against his State of origin, on whose territory he pursues another activity as a self-employed person, if, by virtue of pursuing an economic activity in a Member State other than his State of origin, he is, with regard to the latter, in a situation which may be regarded as equivalent to that of any other person relying as against the host Member State on the rights and liberties guaranteed by the Treaty.

2. Article 52 of the Treaty is to be interpreted as precluding one Member State from applying to a national of a Member State who pursues an activity as a self-employed person within its territory and at the same time pursues another activity as a self-employed person in another Member State, in which he resides, a higher rate of income tax than that applicable to residents pursuing the same activity where there is no objective difference between the situation of such taxpayers and that of taxpayers who are resident or treated as such to justify that difference in treatment. That is the case, inter alia, when the fact that a taxpayer is a non-resident does not enable him to escape the application of the rule of progressivity and both categories of taxpayer are therefore in comparable situations with regard to that rule.

Nor may a Member State take account, by means of a higher rate of income tax, of the fact that, by virtue of the provisions concerning the determination of the applicable legislation contained in Regulation No 1408/71 on the application of social security schemes to employed persons, to self-employed persons and to members of their families moving within the Community, the taxpayer is not obliged to pay contributions to its national social insurance scheme. The fact that, also by virtue of Regulation No 1408/71, the taxpayer is insured under the social security scheme of the State in which he resides is irrelevant in that regard.
Case C-53/95 Kemmler, 
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61995J0053 

Keywords

Free movement of persons ° Freedom of establishment ° More than one place of work within the territory of the Community ° National legislation requiring a self-employed person, notwithstanding his membership of a social security scheme in the Member State of his habitual residence, to pay social security contributions which afford him no additional cover ° Not permissible (EC Treaty, Art. 52)

Summary

Given that freedom of establishment is not confined to the right to create a single establishment within the Community but includes freedom to set up and maintain, subject to observance of the professional rules of conduct, more than one place of work within the territory of the Member States, Article 52 of the Treaty seeks to facilitate the pursuit of occupational activities throughout the territory of the Member States and consequently precludes national legislation which might inhibit the extension of such activities beyond the territory of a single Member State. Accordingly, it precludes a Member State from requiring contributions to be made to the scheme for self-employed persons by persons already working as self-employed persons in another Member State where they have their habitual residence and are affiliated to a social security scheme, where that obligation is wholly unjustified in that it provides them with no additional social protection.
Case C-9/02 De Lasteyrie du Soillant, 
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-9/02%20%20&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100 

(Freedom of establishment – Article 52 of the EC Treaty (now, after amendment, Article 43 EC) – Tax legislation – Transfer of tax residence to another Member State – Methods of taxing increased value of securities)

Summary of the Judgment

Freedom of movement for persons – Freedom of establishment – Tax legislation – Taxation of unrealised capital gains where tax residence transferred to another Member State – Not permissible – Justification – None(EC Treaty, Art. 52 (now, after amendment, Art. 43 EC))

The principle of freedom of establishment laid down by Article 52 of the Treaty (now, after amendment, Article 43 EC) must be interpreted as precluding a Member State from establishing, in order to prevent a risk of tax avoidance, a mechanism for taxing latent, i.e. not yet realised, increases in value of company shares, where a taxpayer transfers his tax residence outside that State.

A taxpayer wishing to transfer his tax residence in exercise of the right guaranteed to him by that provision is subjected to disadvantageous treatment in comparison with a person who maintains his residence in that State where he becomes liable, simply by reason of such a transfer, to tax on income which has not yet been realised and which he therefore does not have, whereas, if he remained in that State, increases in value would become taxable only when, and to the extent that, they were actually realised.

That difference in treatment cannot be justified by the aim of preventing tax avoidance, since tax avoidance or evasion cannot be inferred generally from the fact that the tax residence of a physical person has been transferred to another Member State. (see paras 38, 46, 50-51, 58, 69, operative part)
Case 186/87 Cowan, 
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61987J0186 

Keywords

Community law - Principles - Equal treatment - Discrimination on grounds of nationality - State compensation for victims of assault - Discrimination against nationals of other Member States who are entitled to freedom of movement, in particular as recipients of services – Prohibited ( EEC Treaty, Art . 7 )

Summary

The prohibition of discrimination laid down in particular in Article 7 of the EEC Treaty must be interpreted as meaning that in respect of persons whose freedom to travel to a Member State, in particular as recipients of services, is guaranteed by Community law that State may not make the award of State compensation for harm caused in that State to the victim of an assault resulting in physical injury subject to the condition that he hold a residence permit or be a national of a country which has entered into a reciprocal agreement with that Member State .
Case C-45/93 Commission v. Spain, 
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61993J0045 

Keywords

Community law - Principles - Equality of treatment - Discrimination on grounds of nationality - Free admission to museums of a Member State granted only to nationals, foreigners resident there and young persons under 21 years of age - Discrimination against nationals of other Member States who enjoy freedom of movement, in particular as recipients of services - Prohibited(EEC Treaty, Arts 7 and 59)

Summary

The discrimination against foreign tourists more than 21 years of age which results in a Member State from the rules on admission to State museums which grant free admission only to nationals of that State, foreigners resident there and young persons under 21 years of age is, for Community nationals, prohibited by Articles 7 and 59 of the Treaty.

The freedom to provide services recognized by Article 59 of the Treaty includes the freedom for recipients of services, including tourists, to go to another Member State in order to enjoy those services under the same conditions as nationals. Since visiting museums is one of the determining reasons for which tourists decide to go to another Member State, discrimination with regard to admission to museums may have an effect on the conditions under which services are provided, including the price thereof, and may therefore influence the decision of some persons to visit the country.
CaseC-17/00 De Coster, 
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-17/00%20&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100 

(Question referred to the Court for a preliminary ruling - Concept of national court or tribunal - Urgent need for a change in the case-law - Suggestion for a new definition of 'court or tribunal‘ - Freedom to provide services - Interpretation of Article 49 EC - Municipal rules imposing an annual tax on satellite dishes)
Case C-158/96 Kholl, 
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61996J0158 

Keywords

1 Social security for migrant workers - Powers of the Member States to organise their social security systems - Limits - Compliance with Community law - Treaty rules on freedom to provide services (EC Treaty, Arts 59 and 60)

2 Social security for migrant workers - Sickness insurance - Benefits provided in another Member State - Article 22 of Regulation No 1408/71 - Scope - Reimbursement by the Member States, at the tariffs in force in the competent State, of costs incurred in connection with treatment provided in another Member State - Whether excluded (Council Regulation No 1408/71, Art. 22)

3 Freedom to provide services - Restrictions - National rules on reimbursement of medical expenses incurred in another Member State - Dental treatment - Requirement of prior authorisation by the social security institution of the State of insurance - Not permissible - Justification - Control of health expenditure - Protection of public health – None (EC Treaty, Arts 56, 59 and 60)

Summary

4 The fact that national rules fall within the sphere of social security cannot exclude the application of Articles 59 and 60 of the Treaty.

While Community law does not detract from the powers of the Member States to organise their social security systems, they must nevertheless comply with Community law when exercising those powers.

5 Article 22 of Regulation No 1408/71 is intended to allow an insured person, authorised by the competent institution to go to another Member State to receive there treatment appropriate to his condition, to receive sickness benefits in kind, on account of the competent institution but in accordance with the provisions of the legislation of the State in which the services are provided, in particular where the need for the transfer arises because of the state of health of the person concerned, without that person incurring additional expenditure. It is not intended to regulate and hence does not in any way prevent the reimbursement by Member States, at the tariffs in force in the competent State, of costs incurred in connection with treatment provided in another Member State, even without prior authorisation.

6 Articles 59 and 60 of the Treaty preclude national rules under which reimbursement, in accordance with the scale of the State of insurance, of the cost of dental treatment provided by an orthodontist established in another Member State is subject to authorisation by the insured person's social security institution.

Such rules deter insured persons from approaching providers of medical services established in another Member State and constitute, for them and their patients, a barrier to freedom to provide services.

They are not justified by the risk of seriously undermining the financial balance of the social security system, since reimbursement of the costs of dental treatment provided in other Member States in accordance with the tariff of the State of insurance has no significant effect on the financing of the social security system, nor are they justified on grounds of public health within the meaning of Articles 55 and 66 of the Treaty in order to protect the quality of medical services provided to insured persons in other Member States and to maintain a balanced medical and hospital service open to all. Since the conditions for taking up and pursuing the profession of doctor and dentist have been the subject of several coordinating or harmonising directives, doctors and dentists established in other Member States must be afforded all guarantees equivalent to those accorded to doctors and dentists established on national territory, for the purposes of freedom to provide services. It has not been argued that such rules are indispensable for the maintenance of an essential treatment facility or medical service on the national territory of that Member State.
Case C-157/99 Geraets-Smits and Peerbooms, 
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-157/99&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100 

(Freedom to provide services - Articles 59 of the EC Treaty (now, after amendment, Article 49 EC) and 60 of the EC Treaty (now Article 50 EC) -

Sickness insurance - System providing benefits in kind - System of agreements - Hospital treatment costs incurred in another Member State - Prior authorisation - Criteria - Justification)
Case C-385/99 Müller-Faure and van Riet, 
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-385/99&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100 

(Freedom to provide services - Articles 59 of the EC Treaty (now, after amendment, Article 49 EC) and 60 of the EC Treaty (now Article 50 EC) - Sickness insurance - System providing benefits in kind - System of agreements - Medical costs incurred in another Member State - Prior authorisation - Criteria - Justification)
Case C-372/04 Watts, 
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-372/04&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100 

(Social security – National health system funded by the State – Medical expenses incurred in another Member State – Articles 48 EC to 50 EC and 152(5) EC – Article 22 of Regulation (EEC) No 1408/71)

Summary of the Judgment

1.        Social security for migrant workers – Health insurance – Services in kind supplied in another Member State – Second subparagraph of Article 22(2) of Regulation No 1408/71 (Council Regulation No 1408/71, Art. 22(2) second subpara.)

2.        Freedom to provide services – Services – Meaning (Art. 49 EC)

3.        Freedom to provide services – Restrictions (Art. 49 EC)

4.        Freedom to provide services – Restrictions (Art. 49 EC)

5.        Social security for migrant workers – Health insurance – Services in kind supplied in another Member State – Article 22(1)(c)(i) of Regulation No 1408/71 (Council Regulation No 1408/71, Art. 22(1)(c)(i))

6.        Freedom to provide services – Restrictions (Art. 49 EC)

7.        Freedom to provide services – Social security for migrant workers – Health insurance – Services in kind supplied in another Member State – Article 22 of Regulation No 1408/71 (Arts 49 EC and 152(5) EC; Council Regulation No 1408/71, Art. 22)
Lecture 11 - Social Policy and the Internal Market II
Case C-84/94 UK v. Council, 
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61994J0084 
Keywords
1. Social policy ° Protection of workers' health and safety ° Directive 93/104 concerning certain aspects of the organization of working time ° Legal basis ° Article 118a of the Treaty ° Limits ° Fixing of Sunday as the weekly rest day ° Annulment of the second paragraph of Article 5 of the directive (EC Treaty, Arts 100, 100a and 118a; Council Directive 93/104, Art. 5, second para.)

2. Acts of the institutions ° Choice of legal basis ° Criteria ° Practice of an institution ° Irrelevant with regard to Treaty rules

3. EC Treaty ° Article 235 ° Scope


4. Community law ° Principles ° Proportionality ° Scope ° Infringement by Directive 93/104 concerning certain aspects of the organization of working time ° None (Council Directive 93/104)

5. Actions for annulment ° Pleas in law ° Misuse of powers ° Definition ° Council Directive 93/104 ° Legality (Council Directive 93/104)

6. Acts of the institutions ° Statement of reasons ° Duty ° Scope(EC Treaty, Art. 190)

Summary

1. Article 118a of the Treaty is the appropriate legal basis for the adoption by the Community of measures whose principal aim is the protection of the health and safety of workers, notwithstanding the ancillary effects which such measures may have on the establishment and functioning of the internal market. Since its aim is to ensure that protection, Article 118a constitutes a more specific rule than Articles 100 and 100a, the existence of which does not have the effect of restricting its scope, and must be widely interpreted as regards the scope it gives for Community legislative action regarding the health and safety of workers. Such action may comprise measures which are of general application, not merely measures specific to certain categories of workers, and which have to be in the nature of minimum requirements only in the sense that Member States remain at liberty to adopt more protective measures.

It is for that reason that, in terms of both its aim and its content, Directive 93/104 concerning certain aspects of the organization of working time could, save for the provisions in the second paragraph of Article 5 giving priority to Sunday as the weekly rest day which must therefore be annulled, be adopted on the basis of Article 118a.

2. As part of the system of Community competence, the choice of the legal basis for a measure must be based on objective factors which are amenable to judicial review. Those factors include, in particular, the aim and content of the measure.

A mere Council practice cannot derogate from the rules laid down in the Treaty, and cannot therefore create a precedent binding on the Community institutions where, prior to the adoption of a measure, they have to determine the correct legal basis for it.

3. Article 235 of the Treaty may be used as the legal basis for a measure only where no other Treaty provision confers on the Community institutions the necessary power to adopt it.

4. The adoption by the Council of Directive 93/104 concerning certain aspects of the organization of working time did not constitute an infringement of the principle of proportionality.

The limited power of review which the Community judicature has over the Council' s exercise of its wide discretion in the area of the protection of workers' health and safety, where social policy choices and complex assessments are involved, has not revealed either that the measures forming the subject-matter of the directive, save for that contained in the second paragraph of Article 5, were unsuited to achieving the aim pursued, namely workers' health and safety, or that those measures, which have a degree of flexibility, went beyond what was necessary to attain their objective.

5. An act of a Community institution is vitiated by a misuse of powers if it has been adopted with the exclusive or main purpose of achieving ends other than those stated or evading a procedure specifically prescribed by the Treaty for dealing with the circumstances of the case.

That is not the case with Council Directive 93/104 concerning certain aspects of the organization of working time, since it has not been established that it was adopted with the exclusive or main purpose of achieving an end other than the protection of the health and safety of workers envisaged by Article 118a of the Treaty which constitutes its legal basis.

6. Whilst the statement of reasons required by Article 190 of the Treaty must show clearly and unequivocally the reasoning of the Community authority which adopted the contested measure so as to enable the persons concerned to ascertain the reasons for it and to enable the Court to exercise judicial review, the authority is not required to go into every relevant point of fact and law.

Where a contested measure clearly discloses the essential objective pursued by the institution, it would be pointless to require a specific statement of reasons for each of the technical choices made by it.
Case C-265/95 Commission v. France (Spanish Strawberries), 
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61995J0265 

Keywords

1 Free movement of goods - Barriers due to actions of individuals - Obligations of Member States - Adopt measures to ensure the free movement of goods - Margin Assessment of Member States - Review by Court(EC Treaty, Art. 5 and 30)

2 Free movement of goods - Common market for agricultural products - barriers resulting from actions of individuals - Obligations of Member States - Adopt measures to ensure the free movement of goods - apparently insufficient measures given frequency and severity of incidents - Failure -- Justification based on domestic problems - Eligibility - Conditions - Justification taken from victims, economic considerations or any non-compliance by other Member State - Not permissible(EC Treaty, Art. 5 and 30)

Summary

3 If indispensable means to achieve the market without internal frontiers, Article 30 of the Treaty not only government measures such as trade between Member States, but it can also apply when a Member State has not taken the necessary measures aimed at eliminating barriers to free movement of goods, of which the cause outside the sphere of government is located. Indeed, the fact that a Member State does not act or default adequate measures to establish barriers to prevent the free movement of goods, mainly due to actions of individuals within its territory against products from other Member States, hindering intra-Community trade as much as a positive act. Article 30 prohibits the Member States not only themselves to act or to behave in a way that can hinder trade, in conjunction with Article 5 of the Treaty obliges them too, all necessary and appropriate measures to ensure respect of the fundamental freedom - the free movement of goods - in their jurisdiction.

The Member States, which has sole jurisdiction remain relevant to the maintenance of public order and safeguarding national security, have certainly have some leeway to decide which measures in a given situation best suited to obstacles imports of products lifting. It is therefore not to the community institutions in the place of the Member States to coordinate them to write, what measures they must adopt and actually have to apply for the free movement of goods within their jurisdiction. In the cases brought before the Court be presented, however, to verify whether the Member State concerned has taken appropriate measures to ensure the free movement of goods to guarantee.

4 A Member State is under Article 30, in conjunction with Article 5 of the Treaty and the Regulations on common market for agricultural products on its obligations not after, when the measures it has adopted to prevent actions of individuals making the free movement of certain agricultural products is hampered, given the frequency and severity of the incidents, apparently were not sufficient on its territory the freedom of trade of agricultural goods and the perpetrators effectively prevent such crimes repeatedly committed.

This failure can not be justified by the fear of domestic difficulties, unless the Member State shows that his actions affect the public order which he would have with the resources available to him not able to cope, neither the compensation of the victims, nor by considerations of economic nature, nor the allegation that another Member State in case the Community has failed.
Case C-438/05 The International Transport Workers’ Federation and Finnish Seamen’s Union v. Viking Line ABP and Viking Line Eesti, Opinion of the AG Maduro, 
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-438/05&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100
(Maritime transport − Right of establishment − Fundamental rights − Objectives of Community social policy − Collective action taken by a trade union organisation against a private undertaking − Collective agreement liable to deter an undertaking from registering a vessel under the flag of another Member State)

Summary of the Judgment

1.        Freedom of movement for persons – Freedom of establishment – Provisions of the Treaty – Scope (Art. 43 EC)

2.        Community law – Principles – Fundamental rights – Right to take collective action – Reconciliation with the requirements relating to fundamental rights guaranteed by the Treaty (Art. 43 EC)

3.        Freedom of movement for persons – Freedom of establishment – Provisions of the Treaty – Scope ratione personae (Art. 43 EC)

4.        Freedom of movement for persons – Freedom of establishment – Restrictions – Collective action by a trade union seeking to induce a private undertaking to conclude a collective work agreement (Art. 43 EC)
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